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(i) 
QUESTIONS PRESENTED 


1, May a Court properly give judgment for the sellers on pur- 
chaser's claim for recovery of moneys paid on account of a purchase of 
land, and forfeited by sellers, without having evidence before it that the 
probable damages sellers might expect to suffer as a result of the breach 
of the contract were unascertainable or that the sum forfeited was in 
reasonable proportion to such probable damages? 


2. May a Court properly base its judgment for sellers on pur- 
chaser's claim for recovery of moneys paid on account of a contract to 
purchase land wholly on speculation as to what the sellers’ probable 
damages were, when such damages were readily ascertainable? 


3. Whether a stipulation for forfeiture in the event of breach of 
contract providing that purchaser was to surrender not only all sums 
paid on account of the purchase price but also other valuable assets, 
including particularly a loan commitment obtained by the purchaser, is 
not clearly a penalty, or alternatively, whether such contract, provid- 
ing that purchaser shall be liable to sellers for damages as well as for 
the forfeiture of moneys paid, does not provide for a double remedy, 
void as a penalty? 


4. Whether, under the contract here involved, where no provi- 
sion is made for settlement, sellers were not required to deliver to 
purchaser, at the date the option to purchase was exercised and the 
deposit paid, a deed of transfer, merchantable title, and assurance that 
title could be insured, and whether, sellers having failed to do so, there 
was not a failure of performance on the part of the sellers, or alter- 
natively, whether or not the contract was unconscionable and illusory 


so that sellers’ forfeiture of moneys paid by purchaser was unalwful? 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT . se . 3 . cue ee z 


I. 


The Decision of the District Court Dismissing 
Plaintiff's Complaint and Granting Judgment 

For the Defendants was Erroneous since There 
Was no Evidence that the Probable Damages 
Which Defendants Might Suffer as a Result of 

The Breach Were Unascertainable Nor that the 
Sum Forfeited by Appellant Bore any Reasonable 
Relationship to such Probable Damages oan 


The Decision of the District Court Dismissing 
Plaintiff's Complaint and Granting Judgment for 
The Defendants was Erroneous in that it was Based 
Wholly on Speculation as to What Damages the 
Defendants Might Expect to Sustain by Reason of a 
Breach of the Contract, when such ian ck were 
Readily Ascertainable $ ees : 


The Decision of the District Court Dismissing ¢ 
Plaintiff's Complaint and Granting Judgment for 
The Defendants was Erroneous since the 
Forfeiture Provisions Contained in the Contract 
Were Clearly for a Penalty Rather than for 
Liquidated Damages eae ‘ i 


The Decision of the District Court Dismissing 
Plaintiff's Complaint and Granting Judgment for 
The Defendants was Erroneous since there was a 
Failure of Performance by Defendants , rs 


CONCLUSION 


(iv) 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The complaint in this action sought recovery of moneys paid to 
the defendants, sellers of a certain parcel of real estate in the District 
of Columbia, and declared forfeited by them upon the failure of plain- 
tiff to pay the balance of the purchase price. This appeal is taken from 
the judgment and order of Judge Alexander Holtzoff dismissing the com- 
plaint and granting judgment to the defendants (JA 73). 


This Court has jurisdiction of this appeal under the Act of June 
25, 1948, c. 646, 62 Stat. 929 as amended by the Acts of October 31, 
1951, c. 655, 848, 65 Stat. 726 and July 7, 1958, Pub. L. 85 - 508, 
g12(e), 72 Stat. 348; 28 U.S.C. §1291. 


2 
STATEMENT OF CASE 


On October 9, 1957, Joseph M. Williamson, an attorney acting 
as agent (JA 45,57)for appellant entered into a written Option Agreement 
(Pltff's Ex. 1, JA 14) with appellees whereby, in consideration of the 
sum of $1,000.00, Williamson was given an option to purchase certain 
land at the intersection of Connecticut Avenue and Legation Street, 
known as 5410 Connecticut Avenue, N. W., in the District of Columbia. 


The Option Agreement provided that, in the event the option was 
exercised, the parties thereto were to enter into a Contract of Sale, 
the basic provisions of which were set out in the Option Agreement. 
Under the terms of the Option Agreement such contract was to provide 
that the sellers deliver to Williamson, or his designee, plans and 
specifications for the erection of an eight-story apartment house, a 
valid building permit, and a valid commitment to insure issued by the 
Federal Housing Administration. The contract was also te contain 
certain stated provisions concerning the delivery of possession of the 
premises, execution of the deed of conveyance, and the furnishing of 
merchantable title. 


The Option Agreement provided further that it was to be exercised 
by the payment of $40, 000.00, of which the $1,000.00 paid on October 9, 
1957, was to be apart. The option expired November 1, 1957, and in 
the event it was not exercised. appellees, as optionors, were to retain 
all moneys received thereunder. 


Williamson acting for and on behalf of his principal (plaintiff), 


exercised the option on November 1, 1957, by paying an additional 
$39,000.00 to appellees, thus making a total payment of $40, 000.00, 
which appellee Sankin acknowledged as the exercise of the option (JA 
11) 

Thereafter, on or about November 18, 1957, Williamson signed 
a letter (Pitff's Ex. 2, JA 18), dated November 18, 1957, which stated, 
inter alia: 
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"In the event I do not complete this transaction within 

the 90 day period commencing November 1, 1957, then 

you will retain the $40,000 heretofore paid on account of 

the purchase as liquidated damages, and all further obli- 

gations between the parties shall be of no further force 

and effect whatsoever.” 

The 90-day period in which the total purchase price was to be 
paid expired on January 29, 1958. Thereafter, on February 1, 1958, 
Williamson, as agent aforesaid, and the appellees signed a Supplemental 
Memorandum (PItff's Ex. 3, JA 20 ) under the terms of which the time 
for making the payment was extended to February 15, 1958. In return 
for this extension Williamson paid an additional $10,000.00 on account 
of the purchase price, and agreed that the purchase price would be in- 
creased by an additional $5,650.00. 


By the terms of paragraphs 3, 4, and 5 of the Supplemental Memo- 
randum (JA 21, 22) Williamson was required to form a corporation to be 
known as 5410 Connecticut Avenue, Inc., such corporation to be formed 
pursuant to the pertinent provisions of the Federal Housing ‘Act, and in 
particular Section 207 thereof. Also, Williamson was required to assign 
and transfer to the proposed corporation a loan commitment in the 
amount of $2,545,000.00 which he had obtained from the Board of Trus- 
tees of the Illinois State Teachers Retirement System and further to 
assign and transfer to such corporation al! Plans and Specifications and 
related papers pertaining to a pending application to F.HA. for an in- 
crease in its mortgage commitment. | 


The corporation was not formed, for although Williamson obtained 
the standard charter form required by F.H.A. for Section 207, mort- 
gages, and had done all of the preliminary work necessary to the forma- 
tion of the corporation, the appellees could not agree on the designation 
of the corporation, since appellee Sankin desired that the name of his 


partner, appellee Garfield, be somehow retained in the corporate name. 
For this reason the corporation was not formed (JA 45) but failure 
to do so cannot be attributed to appellant. 
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The sixth paragraph of the Supplemental Memorandum (JA 22) 
provided that in the event Williamson should fail to consummate the 
agreement, particularly by paying the balance of the purchase price, 
on or before February 15, 1958, then all payments made thereunder 
were to be forfeited as liquidated damages. 


Paragraph 7 of the Supplemental Memorandum (JA 22) provided 
that all terms of the Option Agreement (Pltff's Ex. 1; JA 14) as clari- 
fied November 18, 1957, were to continue in force and effect. 


The balance of the purchase price was not paid by February 15, 
1958, and on or about February 18, 1958, Williamson met with appel- 
lees to discuss a further extension of the time for paying the balance 
of the purchase price, but the agreement reached between Williamson 
and appellees at that time did not become effective. (JA 12) 


On February 25, 1958, appellee Sankin sent Williamson a letter 
(Pltff's Ex. 4, JA 23) stating, inter alia: 


"We hereby notify you that as a result of your failure 
to make settlement on February 15, 1958, as required, we 
are terminating all of your rights under said agreements. 


‘In conformity with the terms of the said agreements, 
all payments made to date are being retained by the under- 
signed as liquidated damages." 


Thereafter, appellees obtained financing and proceeded with the 
construction of an apartment building on the property (JA 12) 
and retained the entire $50,000.00 paid under the original option agree- 
ment and Supplemental Memorandum as "forfeited." (JA 12) 


Appellant filed his complaint March 26, 1959, (JA 3). At pre- 
trial appellant was allowed to amend his complaint to assert, as an 
additional claim, to wit: 


1. That there was no valid contract to purchase since neither 
the Option Agreement nor the Supplemental Memorandum provided for 
a settlement date, and, in the alternative; 
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2. That if there were a valid contract appellees breached the 
same by not: (i) giving appellant possession of the property; (ii) by 
failing to order a title search or supply appellant with a prelimi- 
nary title examination; and (iii), upon the purported declaration of 
forfeiture by assuming to treat the property as theirs. On the basis of 
these amendments, appellants claim the return of the entire $50,000.00 
with interest from the date of the purported forfeiture. (JA 13) 


The amendment was allowed by the pre-trial Judge as per Order 
filed in the case. (JA 2) 


At the trial appellant established that the exercise of the Option 
Agreement (Pltff's Ex 1, JA 14), was accomplished by Williamson with 
funds supplied by appellant (JA 57); that at the request of appellees, 
Williamson signed the letter dated November 18, 1957 (Pltff's Ex. 2, 

JA 18), which had been drafted by appellees; (JA 13) and, that Williamson had 
been acting as agent for the appellant (JA 45-59); and, that neither any 

title report nor deed to the property had been delivered to or even 
tendered to appellant, or Williamson (JA 46). | All of the undisputed 
facts recited in the Pre-Trial Order were treated by the Court as 

having been proved (JA 40). 


At the close of appellant's case in chief, counsel for appellees 
moved to dismiss the complaint (JA 58). The Court granted this 


Motion (JA 69-72)without hearing any evidence from appellees. In its 
ruling from the Bench, the Court stated: 


"To be sure at first blush the sum of $50,000 seems 
like a very large sum to constitute liquidated damages. 
But we are dealing here with a contract involving $325,000. 
This amount was later increased by $5,650. It appears 
from the agreements and the testimony that the defendants 
incurred expenses in securing the preparation of plans and 
specifications for an apartment house of the elevator type 
to be erected on the premises. It is common knowledge 
that the preparation of such plans and specifications in- 
volves large fees for architects and draftsmen. It further 
appears that a permit for the erection of the building was 
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procured from the proper authorities of the District of 
Columbia by the defendants. The preparation of the 
various applications involved and the fees payable to the 
District of Columbia may require considerable expense. 
Then the defendants procured a commitment for a loan 
to finance the building project. That step, too, involved 
a considerable expense, no doubt, for lawyers' fees, 
possibly brokers’ commissions, and so forth. It was en- 
tirely conceivable that all these expenses might have 
gone for naught in the event of the plaintiff's failure to 
perform his contract. Under the circumstances it does 
not seem to the Court that the amount of $50,000 is so 
excessive as to constitute a penalty. The mere fact that 
some of these items could be used in connection with a 
subsequent purchaser, if such a purchaser were obtained, 
of course does not bear upon the right of the defendants 
to retain the deposit. The defendants’ rights must be 
adjudicated either as of the date of the making of the 
contract or as of the date of the breach. So, too, it is 
necessary to note that there is no overreaching here. 
Both parties are businessmen of experience. We are not 
dealing with an ignorant, poor person on one side anda 
shrewd businessman on the other side. 


"In view of these considerations, the Court sees no 
alternative but to grant the defendants' Motion to Dismiss 
the Complaint, for failure to make a prima facie case. 
You may submit a judgment in proper form." 


From the Court's Order (JA 73) dismissing appellant's Com- 
plaint this appeal is taken. 


STATEMENT OF POINTS 


1. The decision of the District Court dismissing plaintiff's com- 


plaint and granting judgment for the defendants was erroneous since 


there was no evidence that the probable damages which defendants 
might suffer as a result of the breach of the contract were unascer- 
tainable nor that the sum forfeited by appellant bore any reasonable 
relation to such probable damages. 


2. The decision of the District Court dismissing plaintiff's com- 
plaint and granting judgment for the defendants was erroneous in that. 
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it was based wholly on speculation as to what damages the defendants 
might expect to sustain by reason of a breach of the contract, when 
such damages were readily ascertainable. 


3. The decision of the District Court dismissing plaintiff's com- 
plaint and granting judgment for the defendants was erroneous since 
the purported forfeiture provisions contained in the contract were 
clearly a penalty rather than liquidated damages. 


4. The decision of the District Court dismissing plaintiff's com- 
plaint and granting judgment for the defendants was erroneous since 
there was a failure of performance by the defendants. 


SUMMARY OF ARGUMENT 


1. The tests by which a court may determine whether a stipula- 
tion for forfeiture in the event of breach of contract is for a penalty or 
for liquidated damages are well established. The first criterion is 
whether the probable damages to be sustained are not readily sus- 
ceptible of determination. Where such damages are difficult or im- 
possible to ascertain, the courts will generally enforce such a stipula- 
tion provided, of course, it meets the second requirement, i.e., that 
the amount is reasonable in proportion to the probable harm or the 
total consideration. Without evidence on either of these points the 
District Judge could not properly decide this case in favor of appellees. 


2. The judgment of the District Judge was based wholly on 
speculation as to the elements and magnitude of the damages sustained 


by appellees. Yet each of the items he named could readily have been 


ascertained with a fair degree of accuracy; and the damages which 
resulted from the failure of appellant to conclude the sale were defi- 
nitely ascertainable in accordance with settled legal principles for the 
measurement of damages. It was, therefore, perfectly possible for the 
District Judge to ascertain these damages and compare them with the 
sum stipulated. 
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3. The forfeiture provisions were clearly a penalty. The contract 
not only provided for a double remedy in favor of the appellees, but pro- 
vided for the forfeiture of much more than the $50,000.00 which appellant 
sought to recover. The court, being required to construe the contract, 
as a whole, as of the date of its execution, should have concluded that the 
forfeiture was a penalty inasmuch as it could not possibly have any 
reasonable relation to appellees’ potential damages. 


4. There was a lack of performance by appellees so that their for- 
feiture of the deposit was unlawful. This contract made no provision for 
the formality of settlement; the only fair construction of it required ap- 
pellees to deliver a deed to the property, and furnish a marketable title. 
If appellees were not to so perform, appellant was required to pay the 
balance of the purchase price without any evidence of his interest in the 
property. Under certain well defined rules of law, he could not be re- 


quired so to do. 


ARGUMENT 
I. 


THE DECISION OF THE DISTRICT COURT DISMISSING PLAINTIFF'S 
COMPLAINT AND GRANTING JUDGMENT FOR THE DEFENDANTS 
WAS ERRONEOUS SINCE THERE WAS NO EVIDENCE THAT THE 
PROBABLE DAMAGES WHICH DEFENDANTS MIGHT SUFFER AS A 
RESULT OF THE BREACH OF THE CONTRACT WERE UNASCERTAIN- 
ABLE NOR THAT THE SUM FORFEITED BY APPELLANT BORE ANY 
REASONABLE RELATIONSHIP TO SUCH PROBABLE DAMAGES. 


The contract which is here involved consists of a series of docu- 
ments beginning with an Option Agreement dated October 9, 1957, and 
concluding with a Supplemental Memorandum dated February 1, 1958. 
Appellant invites the Court's attention specifically to the last of these in- 
struments which, by its terms, incorporated all of the provisions of the 
previous instruments. Nonetheless, it is incontestably clear that the Sup- 
plemental Memorandum of February 1, 1958, superseded, at least in part, 
these earlier instrumerts, for by extending the time in which the balance 


of the purchase price was to be paid by appellant, it substituted an entire- 
ly new forfeiture clause in lieu of that contained in the letter of Novem- 
ber 18, 1957. 


Apart from its other provisions, the new contract which thus 
emerged is a contract providing that if appellant fails to consummate 
the purchase of the land here involved within two weeks, he shall for- 
feit the sum of $50,000.00. The consideration for the modification of 
the original contract between the parties for which this Supplemental 
Memorandum provided was (a) payment of an additional $10,000.00 on 
account of the balance of the unpaid purchase price, (b) an increase of 
$5,650.00 in the purchase price, and (c) the formation of a corporation 
to which certain valuable assets of the appellant were to be transferred, 
all for the benefit of the appellees in the event the sale was not con- 
summated. 


While, in addition to the transfer of these other assets to appel- 
lees, the contract provided for the forfeiture of $50,000.00 there was 
no evidence in the case that the probable damages which appellees 
might sustain as a result of appellant's failure to pay the balance of 
the purchase price by February 15, 1958, were unascertainable or that 
such a sum bore any reasonable relation to the damages which appel- 
lees might suffer. 


The Supplemental Memorandum, like the "clarifying" letter of 
November 17, 1958, described the sum to be forfeited as "liquidated 
damages." . 


The Courts have uniformly held that the language employed in 
the contract is not controlling as to whether such forfeitures are to be 
treated as penalties or liquidated damages. 


In Berg v. Slaff, 125 A.2d 844, 846 (D.C. Mun. App. 1956) the 
Municipal Court of Appeals held that the mere use or non use of the 
term "liquidated" damages is not controlling, since in any contract 
the interest of the parties is determined by examining the instrument 
as a whole. 


In Simms v. Bovee, 68 A.2d 800, 802 (D.C. Mun. App. 1949) the 
court, in footnote 4, stated: 
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‘The use of such words as ‘forfeiture;' 'penalty', 
and 'liquidated damages’ are not conclusive. Rather their 
nature is determined by the subject matter of the agree- 
ment, the meaning and intent of the parties as expressed 
in the contract, and the terms used to express that intent." 


The Municipal Court of Appeals in these two cases has simply 
repeated the generally accepted rule regarding the construction of the 


term "liquidated damages". In American Surety Co. v. Hutchinson, 
63 F.2d 536, 538 (5 Cir. 1938) it was held: 


"It is immaterial whether a bond in terms provides 
for a penalty or liquidated damages. The courts will con- 


strue the instrument according to the intent of the parties. 
* * eT 


And in Massman Construction Co. v. City Council, 147 F.2d 925, 927 
(5 Cir., 1945), it was said: 


‘In construing a contract as to whether it calls for 
liquidated damages or for a penalty, the main endeavor 
of the Court is to ascertain the intention of the parties, 
and that must be gleaned from the circumstances sur- 
rounding them and from a consideration of the purposes 
and provisions of the whole contract. Nomenclature is 
not controlling, but the intention of the parties is the im- 
portant if not conclusive factor. Jones v. Mississippi 
Farms Co., 116 Miss. 295, 76 So. 880; 15 Am. Jur. 674 
§ 243." (Emphasis supplied.) 


In United States v. Le Roy Dyal Co., 186 F.2d 460, 461 (3 Cir., 1950), 
the court held: 


'* * * The sole question before us is in the correct- 
ness of the refusal by the District Court to award the 
plaintiff the amount stipulated for in the contract and 
called liquidated damages. It is hardly necessary to add 
that the name given to the provision in the contract does 
not determine whether it is to be treated as liquidated 
damages or as a penalty." 
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In National Cooperative Refinery Association v. Northern Ordinance, 
Inc., 238 F.2d 803, 805 (10 Cir., 1956), it was held that whether the 


parties called the stipulated sums liquidated damages is worthy of 
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some consideration, but such designation is not controlling, however, 
and some stipulations of liquidated damages will be decreed to be 


penalties, notwithstanding the name given by the parties thereto. And 
in a more recent case it was said that whether a provision of a con- 
tract is to be held to provide for a penalty or for liquidated damages 
is not to be determined by the name given it but rather by inquiry into 
the real purpose and nature of the provisions. Kirkland Distributing 
Co. v. United States, 276 F.2d 138, 144 (4 Cir., 1960). 


In Beck v. Megli, 153 Kan 721, 114 P.2d 305, 135 A.LR. 1124 
(1941), the Supreme Court of Kansas set out the basis upon which a 
court may determine whether a contract agreement is to be treated as 
a penalty or as liquidated damages. Holding that courts will look 
behind the words used by the contracting parties to the facts and the 
nature of the transaction, the Court said: 


'* * * The use of the terms 'penalty' or ‘liquidated 
damages' is of evidentiary value only. It is given weight 
and is ordinarily accepted as controlling unless the facts 
and circumstances impel a contrary holding. 17C.J.' 
pp. 938-940; 15 Am. Jur. p. 678; Condon v. Kemper, 47 
Kan. 126, 129, 27 P. 829, 18 L. R. A. 671. The instrument 
must be considered as a whole and the situation of the | 
parties, the nature of the subject matter and the circum- 
stances surrounding its execution taken into account. © 


There are two considerations which are given special | 


weight in support of a holding that a contractual provi-. 
sion is for liquidated damages rather than a penalty — 


the first is that the amount stipulated is conscionable, 
that it is reasonable in view of the subject matter of the 
contract and of the probable or presumptive loss in case 
of breach; and the second is that the nature of the trans- 
action is such that the amount of actual damage resulting 
from default would not be easily and rea ascertain- 
able. 17C.J. pp. 936 - 943; 15 Am. Jur. pp. : 
Restatement of the Law of Contracts, § 339; Owen v. 
Christopher, 144 Kan.-765, 771-772, 62 P. (2d) 860; 
Kansas City v. Industrial Gas Co., 138 Kan. 755, 761- 
763, 28 P. (2d) 968; City of Topeka v. Industrial Gas Co., 
135 Kan. 646, 653, 11 P. (2d) 1084." (135 A.L.R. at 

p. 1128; Emphasis supplied). 
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The rule in Beck v. Megli, supra, is but a concise statement of 
the rules laid down from time to time by this court. In District of Co- 
lumbia v. Harlan & H. Co., 30 App. D.C. 270, 279 (1908), it was said: 


‘In order to determine whether the amount stipulated 
in a contract to be forfeited for non performance should be 
construed as a penalty or liquidated damages, an examina- 
tion should be made of the whole contract, the sum stipu- 
lated, the ease or difficulty of measuring the pecuniary 
loss that would be sustained by the breach, the subject 
matter of the contract, and the proportion that the amount 
stipulated bears to the entire consideration.” 


In Barnette v. Sayers, 53 App. D.C. 169, 289 F. 567 (1923), in sus- 
taining a forfeiture of the deposit on a contract for the purchase of real 
property, this court said: 

"In reaching this conclusion we have in mind a rule 
often applied that, if the amount claimed to be liquidated 
damages is disproportionate to the entire consideration of 


the contract, some inference may arise that it was not 
intended in the contract to provide for such damages. Ea 


"Uncertainty in amount and difficulty of ascertainment 
of damages are regarded as supporting the view that a 
contract provides for liquidated damages rather than a 
penalty, if the language is consistent therewith, and the 
contract must be construed as of the date of its execution. 
Turner v. City of Freemont, 170 F. 259, 95 C.C. A. 455." 


In Hammett v. Ruby Lee Minar, Inc., 60 App. D.C. 286, 53 F.2d 
144 (1931), this court adopted the principle voiced by the Supreme Court 
in Kothe v. R. C. Taylor Trust, 280 U. S. 224, 226, 50S. Ct. 142, 143 
(1930), that agreements to pay fixed sums plainly without reasonable 
relation to any probable damage which may follow a breach will not be 
enforced. 


In Davy v. Crawford, 79 U.S. App. D.C. 375, 147 F.2d 574 (1945), 


this court said: 5 
This court has held that the parties to a contract 
may agree in advance to a sum certain which shall be for- 
feited as liquidated damages for breach of the contract 
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without reference to the actual damages found at the time 
of the breach. But if such an agreement is for a penalty 
it is void. In order to determine whether or not the pro- 
vision should be construed as a penalty the contract must 
be construed as a whole as of the date of its execution. 

If under the circumstances and expectations of the parties 
existing at the time of its execution it appears that the 
provision is a reasonable protection against uncertain, 
future litigation the provision will be enforced even though 
no actual damages were proved as of the date of the 
breach. If on the other hand, it appears that the stipula- 
tion is designed to make the default of the party against 
whom it runs more profitable to the other party than per- 
formance would be, it will be void as a penalty. Thus 
damages stipulated in advance should not be more than 
those which at the time of the execution of the contract 
can be reasonably expected from its future breach, and 
agreements to pay fixed sums plainly without reasonable 


relation to any probable oars which may follow a - 

breach will not be enforced." (Emphasis supplied). 

In In re Oscar Nebel Co., Inc., 117 F.2d $26, 327 (3 Cir., 1947), 
the court held: : 

"* * * The question of whether the stipulation for 
liquidated damages is to be upheld or whether it is to be 
disregarded as a provision for a penalty does not turn 
upon the language used by the parties. In general, the’ 


question is whether the amount so fixed is a reasonable 
forecast of just compensation for the harm that is caused 


by the breach where that harm is incapable or very diffi- 

cult of accurate estimation.” (Emphasis added). 
And in American Surety Co. v. Hutchinson, supra, it was said that con- 
tracts providing for liquidated damages will be enforced if the amount 


is reasonable and it is evident that proof of actual damages would be 
difficult. See also National Cooperative Refinery Association v. 


Northern Ordinance, Inc., supra, in which it was held that one other 


requirement to render enforceable a stipulation for liquidated damages 
is that the stipulated amount bear reasonable relationship to the 
damages which may be expected to follow from the breach, and United 
States v. Le Roy Dyal Co., supra, setting forth the general principles 
with regard to liquidated damages. 
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The tests by which a court may determine whether a stipulation 
for liquidated damages may be upheld or voided as a penalty are, thus, 
clearly spelled out. It is abundantly clear from the decisions in which 
they have been enunciated that they are not to be applied in a vacuum. 
In Tayloe v. Sandiford, 7 Wheat. 13, 5 L.Ed. 384, 385, the Supreme 
Court of the United States held: 

"In general, a sum of money in gross, to be paid for 

the non-performance of an agreement, is considered a 

penalty, the legal operation of which is, to cover the dam- 

ages which the party, in whose favor the stipulation is 

made, may have sustained from the breach of contract by 

the opposite party. It will not, of course, be considered 


as liquidated damages; and it will be incumbent on the 
who claims them as su to show that t were so 


considered by the contracting parties."" (Emphasis supplied) 

In the more recent decisions the courts have uniformly held that 
the determinations whether a stipulated forfeiture is a penalty or 
liquidated damages must be made after an examination of the contract 


as a whole and the circumstances surrounding its execution. Massman 
Construction Company v. City Council, supra; In re Oscar Nebel Co., 
Inc., supra; District of Columbia v. Harlan & H. Co., supra. See also 
Kirkland Distributing Co. v. United States, supra, holding that courts 
must inquire into the real nature and purpose of the provision. In In re 
Gelino's, Inc., 43 F.2d 832, 833 (E.D. Il. 1930), the court there stated: 


''* * * Dertinent are the circumstances bearing upon 
the property, construction of and consideration of the instru- 
ment as a whole, the situation of the parties, the subject 
matter of the contract, the magnitude of the stipulated sum 
as compared with the value of the subject matter, and in 
proportion to the probable consequences of the breach. * * *" 


In this case the District Court had before it evidence that appel- 
lant, plaintiff below, paid what the court conceded appeared to be a very 
large sum as liquidated damages. Yet in granting the Motion to Dismiss 
made by appellees, defendants below, it had neither evidence that the 
damages sustained by appellees on account of the breach were incapable 


a bs) 


of ready ascertainment, nor evidence that the probable damages which 
appellees sustained by reason of appellant's inability to pay the balance 
of the purchase price were reasonably related to the sum forfeited. 
For these reasons appellant urges that the District. Court was in error 
when it granted appellees' Motion to Dismiss. : 


Tl. 


THE DECISION OF THE DISTRICT COURT DISMISSING PLAINTIFF'S 
COMPLAINT AND GRANTING JUDGMENT FOR THE DEFENDANTS 
WAS ERRONEOUS IN THAT IT WAS BASED WHOLLY ON SPECULA- 
TION AS TO WHAT DAMAGES THE DEFENDANTS MIGHT EXPECT © 
TO SUSTAIN BY REASON OF A BREACH OF THE CONTRACT, 

’ WHEN SUCH DAMAGES WERE READILY ASCERTAINABLE. 


In National Cooperative Refinery Association v. Northern Ordi- 

nance, Inc., supra, 238 F.2d at p. 805, it was held: | 

"Little need be said about what constitutes a penalty 
or liquidated damages. The applicable principles of law 
are clear and without dispute. The law permits parties 
to stipulate what damages shall be paid for a breach of 
contract where actual damages can be expected to result 
from a breach and where the amount of such damages 
are difficult of exact ascertainment. One other require- 
ment is that the stipulated amount bear reasonable rela- 
tionship to the damages which may be expected to follow 
from the breach. Absent these elements stipulated sums 
will be construed to be penalties." 


In Beck v. Megli, supra, the Supreme Court of Kansas‘has dis- 
tilled from all of the cases a precise statement of the criteria by which 
a stipulation for forfeiture for non performance is to be construed a 
penalty or liquidated damages. 


The District Court failed to apply these tests. In its ecision the 


District Court said: 


"To be sure at first blush the sum of $50,000 seems 
like a very large sum to constitute liquidated damages. 
But we are here dealing with a contract involving $325,000. 
This amount was later increased by $5,650. It appears 
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from the agreements and the testimony that the defendants 

incurred expenses in securing the preparation of plans and 

specifications for an apartment house of the elevator type 

to be erected on the premises. It is common knowledge 

that the preparation of such plans and specifications involve 

fees for architects and draftsmen. It further appears 

that a permit for the erection of the building was procured 

from the proper authorities of the District of Columbia by 

the defendants. The preparation of the various applications 

involved and fees payable to the District of Columbia may 

require considerable expense. Then the defendants procured 

@ commitment for a loan to finance the building project. 

That step, too, involved a considerable expense, no doubt, 

for lawyers’ fees, possibly brokers’ commissions, and so 

forth. It was entirely conceivable that all these expenses 

might have gone for naught in the event of the plaintiff's 

failure to perform his contract." (JA 71-72) (Emphasis 

added). 

Other than statements made by counsel for appellees in both his 
opening statement and on his Motion to Dismiss, the Court had before 
it no scintilla of evidence to show what, if any, were the probable 
damages appellees might reasonably expect to sustain in the event that 
plaintiff failed to perform his contract. Nor was there any shred of 
evidence to indicate that such damages were not readily ascertainable. 
Defendants offered no testimony whatsoever, and the evidence showed 
that plaintiff, through his agent, Williamson, procured a loan commit- 
ment in the amount of $2,545,000.00 from the Board of Trustees of the 
Illinois State Teachers Retirement System, and not the defendants, as 


the Court stated in its ruling. 


The rule is well established that contracts providing for for- 
feitures of a specified sum in the event of breach must be construed 
as of the date of their execution. Priebe & Sons v. United States, 332 
U. S. 407, 68 S. Ct. 123, 126, 92 L. Ed. 32 (1947); Barnette v. Sayers, 
supra; Davy v. Crawford, supra; Schwartz v. Rettger, 83 A.2d 279, 280 
(D.C. Mun. App. 1951); Ely v- Wickham, 158 F.2d 233, 234 (10 Cir., 
1946). 
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The Supplemental Memorandum here was signed on February 1, 
1958. By its terms it called for the forfeiture of $50,000.00 in the 
event that appellant had not paid the balance of the purchase price on 
or before February 15, 1958. 3 


There was nothing to suggest to the Court that at the time the 
parties signed the Supplemental Memorandum the damages which appel- 
lees could expect to sustain were problematical. And, without such 
evidence the District Court indulged in out and out speculation as to 
the probable harm to be expected by appellees. Each of the elements 
of damage mentioned by the District Court could nonetheless have been 
readily ascertained. It is common knowledge that ‘lawyers bill their 
clients for services rendered, and architects' fees, charges for the 
services of draftsmen, and brokers’ commissions are equally sus- 
ceptible of ready ascertainment. Fees paid to'the District of Columbia 


and to other Government Agencies are matters of record. 


In Pembroke v. Caudill, _—Fila._, 37 So.2d 538, 6 A.L.R.2d 
1395 (1948), the Supreme Court of Florida held that a contract for the 
purchase of an apartment building, wherein it was provided that any 
payments made would be forfeited upon breach of the contract by the 
purchaser as a penalty rather than liquidated damages, the Court said: 


There was nothing in the transaction which could 
have rendered the damages which might reasonably have 
been expected to flow from a breach of the contract un- 
certain, conjectural or speculative. The only real dam- 
ages which could have been sustained by the sellers as 
the result of the purchasers failing to go through with 
the contract were the profits to be realized from the 
sale. As to these, they were definitely ascertainable in 
accordance with settled legal principles for the ad- 
measurement of damages; the measure of the sellers’ 
damage ordinarily being in such cases the difference be- 
tween the agreed purchase price and the actual value of 
the property at the time of the breach of the contract of 
purchase, less the amount paid. Smith v. Newell, 37 Fla. 
147, 20 So. 249; Woods-Hoskins-Young Co. v. Dittmar, 
102 Fla. 1000, 186 So. 710." (6 A.L.R.2d at p. 1400). 
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And see Freedman v. Rector, Wardens & Vestrymen, 37 Cal.2d 
16, 280 P.2d 629, $1 A.L.R.2d 1 (1951), in which the Supreme Court of 
California held that a stipulation for forfeiture of moneys paid on a 
contract to purchase real property could not be sustained under the 
statute permitting a stipulation for liquidated damages only where it 
would be impracticable or extremely difficult to fix the actual damage. 


Clearly, the District Court's conclusion (JA 72) that "Under the 
circumstances it does not seem to the Court that the amount of 
$50,000.00 is so excessive as to constitute a penalty," is wrong since 
it is founded wholly on speculation as to the possible elements of dam- 
age. The damages which appellees could reasonably anticipate to 
follow appellant's breach were readily determinable, and in order for 
the District Court to sustain the forfeiture provision it was incumbent 
upon it to find that the sum forfeited was in reasonable proportion to 
such anticipated damages. Kothe v. R. C. Taylor Trust, supra; 
Hammett v. Lee Minar, Inc., supra; Davy v- Crawford, supra. 


For these reasons appellant urges that the District Court was in 
error in granting appellees’ Motion and in dismissing appellant's Com- 
plaint, for clearly under the law the District Court had no right to 
assume as fact the statements made by appellees’ counsel, and without 
evidence to which the tests for determining whether a provision for 
liquidated damages is enforceable could be applied, there is no support 
for the Court's conclusion. 


i. 


THE DECISION OF THE DISTRICT COURT DISMISSING PLAINTIFF'S 
COMPLAINT AND GRANTING JUDGMENT FOR THE DEFENDANTS 
WAS ERRONEOUS SINCE THE FORFEITURE PROVISIONS CON- 
TAINED IN THE CONTRACT WERE CLEARLY FOR A PENALTY 
RATHER THAN FOR LIQUIDATED DAMAGES. 


The contract here involved is contained in a series of documents 
reflecting the development of the agreement between the parties. The 


last of these documents, the Supplemental Memorandum signed on 
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February 1, 1958 (Pltff's Ex. 3, JA 20), is, of course, the most signifi- 
cant and should be given the closest scrutiny. 


We start, of course, with three basic principles which the courts 
in this jurisdiction have consistently applied to the construction of 
contract provisions for forfeitures, that is (1) that the contract must 
be construed as a whole, District of Columbia v. Harlan & H. Co., 
supra; Schwartz v. Rettger, supra; (2) that the contract must be con- 
strued as of the date of its execution, Priebe & Sons v. United States, 
supra; and (3) that the stipulated forfeiture must be reasonable in view 
of the actual damages that could possibly accrue to the party in whose 


favor it runs. Kothe v. R. C. Taylor Trust, supra; Hammett v. Ruby 
Lee Minar, Inc., supra. 


The preamble of the Supplemental Memorandum recites the exe- 
cution of the Option Agreement dated October 9, 1957, by the appellees, 
its subsequent exercise by appellant's agent, Williamson, the date on 
which the balance of the purchase price was due under the Option 
Agreement, the clarification of the Option Agreement by the letter 
dated November 18, 1957, and concludes as follows: 


"WHEREAS, it is the desire of Williamson to extend 
the time for the making of the final payment otherwise due 


and payable as aforesaid." (Emphasis supplied. 


The agreement contained in the body of the Supplemental Memo- 
randum provides, in paragraph 1 thereof, for the extension to 12:01 P.M. 
on February 15, 1958, of the time for making the final payment which 
was otherwise due on January 29, 1958. 


In return for this two-week extension, the Supplemental Memo- 
randum required the following performance from appellant's: agent, 
Williamson: . 

"2. JOSEPH M. WILLIAMSON does agree to pay, | 


contemporaneously with the execution of this instrument, 
the additional sum of TEN THOUSAND ($10,000.00) 
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DOLLARS, to be applied in reduction of the unpaid balance 
now owing on said obligation, and further agrees to in- 
crease the amount payable as the total consideration for 
the purchase of said real estate by the sum of FIVE 
THOUSAND SLX HUNDRED FIFTY ($5,650.00) DOLLARS, 
said sum to be payable upon final settlement as a part of 
the total purchase price of said real estate. 


"3. JOSEPH M. WILLIAMSON does hereby agree 
that he will immediately cause to be formed a corpora- 
tion to be known as 5410 CONNECTICUT AVENUE, INC., 
such corporation to be formed in accordance with the pro- 
visions and pertinent sections of the Federal Housing Act, 
as amended, and more particularly as prescribed by those 
provisions of said Act relating to Section #207. 


"4, JOSEPH M. WILLIAMSON represents and war- 
rants that, on or about the 10th day of December, 1957, he 
did appear before the Board of Trustees of the Illinois 
State Teachers Retirement System at the meeting held by 
them at Springfield, Dlinois, and there submitted to them 
an application for the loan in the sum of TWO MILLION 
AND FIVE HUNDRED FORTY-FIVE THOUSAND ($2,545, - 
000.00) DOLLARS, as contemplated by the request to 
increase the present FHA commitment, and that at said 
time the Board did vote to approve the application for 
such loan, subject to inspection and approval of the site 
and to the availability of the funds in their portfolio, and 
that thereafter, in a letter from NEIL HUTSON, Counsel 
for such Board, the above vote was confirmed and the 
availability of the funds assured, such letter stating that 
the Board would purchase the said loan at a net yield of 
96-1/2 percent for delivery within two years from the 
date of the FHA commitment. JOSEPH M. WILLIAMSON 
further represents that he has employed NORVELLE 
HODGES, Attorney, of Urbana, Illinois, to obtain the re- 
duction of delivery date of such commitment to eighteen 
(18) months. 


"5. JOSEPH M. WILLIAMSON hereby warrants that 
as further inducement for the granting of such extension 
he will immediately assign and transfer to said corpora- 
tion said commitment together with all plans and specifica- 
tions and all instruments relating thereto in connection with 
the pending request to FHA to increase the present FHA 
mortgage commitment without cost to Garfield and Sankin 
or the corporation. JOSEPH M. WILLIAMSON further 


warrants that in the event for any reason whatsoever he 
does not assign the commitment from the ILLINOIS STATE 
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TEACHERS RETIREMENT SYSTEM, then said TWO HUN- 
DRED EIGHTY THOUSAND SIX HUNDRED FIFTY 
($280,650.00) DOLLARS shall become immediately due and 
ble and, if not paid, JOSEPH M. WILLIAMSON shall be 
fully liable for and pay to GARFIELD AND SANKIN the full 


amount of damages suffered by GARFIELD AND SANKIN. 


"@. In the event that JOSEPH M. WILLIAMSON should 
fail to consummate said Agreement on or before the 15th 
day of February, 1958 and particularly to pay the unpaid 
balance of TWO HUNDRED EIGHTY THOUSAND SIX HUN- 
DRED FIFTY ($280,650.00) DOLLARS, then and in that 
event, all payments made hereunder shall be forfeited, sur- 
rendered and remain the property of JOSEPH A. GARFIELD 
and JULIUS SANKIN, as liquidated damages, and further, the 
stock of said corporation, together with its entire assets and 
particularly the property hereinbefore described, shall be 
delivered over to and become the property of JOSEPH Ae 
GARFIELD and JULIUS SANKIN, without cost to them, and 
the said JOSEPH M. WILLIAMSON intending hereby to 
relinquish in such event all right, title and interest of every 
type and character in and towards such real estate, the 


corporation, the stock of such corporation, and all assets 
thereof." (Emphasis supplied.) 


The final paragraph (No. 7) incorporated, by specific reference 


thereto, the terms and agreements contained in the two previous 
documents. 


The entire contract between the parties is thus embodied in the 
Supplemental Memorandum which not only superseded the earlier 
forfeiture provision contained in the letter dated November 18, 1957, 
but considerably enlarged the forfeiture. The real purpose of the 
Supplemental Memorandum was to extend the time for paying the bal- 
ance of the purchase price; the consideration for this extension was 
threefold: (a) an increase in the total purchase price, (b) an increase 
in the deposit on account thereof, and (c) the enlargement of the for- 
feiture clause. 


Appellant urges that the forfeiture provision contained in the 
Supplemental Memorandum is clearly void as a penalty. In Davy v. 
Crawford, supra, it was said: 
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This court has held that parties to a contract may 
in advance to a sum certain which shall be forfeited 

as liquidated damages for breach of the contract without 
reference to actual damages found at the time of the 
breach. But if such an agreement is for a penalty it is 
void. In order to determine whether or not the provision 
should be construed as a penalty the contract must be con- 
strued as a whole as of the date of its execution. If under 
the circumstances and expectations of the parties exist- 
ing at the time of execution it appears that the provision 
is a reasonable protection against uncertain future litiga- 
tion the provision will be enforced even though no actual 
damages were proved as of the date of the breach. If on 
the other hand it appears that the stipulation is design ed 
to make the default of the party against whom it runs 
more profitable than performance would be, it will be 
void as a penalty. Thus, damages stipulated in advance 
Should not be more than those which at the time of the 
execution of the contract can be reasonably expected from 


its future breach, and agreements to pay fixed sums 
without reasonable relation to an robable dam- 


S which may follow a breach will not be enforced." 
fecahaais supplied) 


In Jaeger v. O'Donoghue, 57 App. D.C. 191, 18 F.2d 1013 (1927) 
the contract, which required a $1,000.00 deposit, provided that if the 
purchaser failed to make full settlement within the sixty days specified, 
not only would he forfeit the deposit, but also he would remain liable 
to the seller for compliance with the terms of the sale. This court 
said: 

In the present contract it is attempted to give the 

vendor the double remedy of forfeiting the deposit and 

also of enforcing specific performance. This reduces the 

forfeiture of the deposit to a mere nalty, which the law © 

forbids.” (Emphasis supplied) 

The contract here involved likewise gave to appellees a double 
remedy; for under paragraph 5 thereof, if appellant failed, "for any 
reason whatsoever," to assign the loan commitment to the corporation, 
the balance of the purchase price became immediately due and payable, 
failing which appellant was fully liable to appellees for any damages 
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they might sustain. But under paragraph 6 thereof, if appellant failed 
to pay the balance of the purchase price he forfeited his deposit in 
addition. 


Apart from the double remedy which might be invoked, the for- 
feiture of all moneys paid under the contract in the event the balance 
of the purchase price was not paid within the time prescribed was 
clearly a penalty, for not only was appellant to forfeit the ‘$50,000.00 
deposited, he was to surrender his loan commitment, all of the stock 
of the corporation he was required to form, and all of the papers 


prepared incidental to a pending application for increase in the F .H.A. 
mortgage commitment. The value of these assets to appellees cannot 
be minimized. The loan commitment, in and of itself, provided a 
means of financing the apartment building for which appellees had 
already obtained a building permit and prepared plans and -specifica- 
tions; the corporation provided a vehicle through which such loan 


could be administered. Added to these were the plans and specifica- 
tions prepared in connection with the application for an increase in the 
F.H.A. mortgage commitment, all of which would inure to the benefit 
of the appellees in the event appellant failed to meet his deadline. 


The forfeiture of all of these assets together with the $50,000.00 
theretofore paid to appellees, was plainly out of all proportion to the 
probable damages appellees could expect to sustain by reason of appel- 
lants' failure to pay the balance of the purchase price by February 15, 
1958. Indeed, the default of appellant would have been more ‘profitable 
to appellees than his performance. 


In Pembroke v. Caudill, supra, the Supreme Court of Florida 
held: 


"Though no fixed’or settled rule can be stated by 
which the courts may always determine whether a stipula- 
tion for the payment of a fixed sum should be treated as a 
penalty or as liquidated damages, there appears to run 
throughout the many cases in which the question has been 
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considered the following controlling principle: Where 
compensation for injury resulting from a breach of con- 


tract is reasonably susceptible of measurement by some 
* adequate and approved legal standard, a stipulation pro- 


viding for the payment of an amount which may easily be 

excessive with reference to the terms, nature and pur- 

pose of the contract, making it a matter held in terrorem 

over either party, should be construed as a penalty, even 

though it be specifically designa ted as liquidated da mages. 

Greenblatt v. McCall & Co., 67 Fla. 165, 64 So. 748." 

6 A.L.R. 2d at page 1399. (Emphasis supplied) 

Here appellee stood to gain, under the terms of this contract, not 
only all of the moneys paid by appellant but also all of the assets which 
appellant contemplated devoting to the project. This total forfeiture of 
everything was, it is abundantly clear, a matter held in terrorem over 
appellant, and manifestly was intended to be a penalty albeit denominated 
"liquidated damages". Where a stipulation is in fact a penalty — if it 
bears no fair relation to the damage contemplated — it will not be en- 
forced, no matter what it may be called. Larabee Flour Mills Co. v. 
Carignano, 49 F.2d 151, 154, 155 (10 Cir., 1931); see also United States 
y. J. C. Martin Lumber Co., 246 F.2d 58, 61 (5 Cir., 1957) wherein it 
was held that a clause providing as liquidated damages double the con- 
tract price in the event the contractor cut unmarked trees or left marked 
trees standing, without regard to the extent of the injury, was a penalty. 


In Kirkland Distributing Co. v. United States, supra, the court 
said: 


"A provision in a contract calling for a sum to be paid 
upon its breach may well be called a penalty, and as such 
not be enforced, where it is for an arbitrary amount ir- 
respective of the damage sustained and showing no relation 
to actual damage done and which has no reasonable basis 


in the purpose or subject matter of the contract." 

From any standpoint the forfeiture here involved was not a 
reasonable forecast of the damages which appellees could expect to 
sustain. And, indeed, by requiring not only a forfeiture of the moneys 
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paid by appellant, but also of the loan commitment and other assets, 
appellees obviously intended that, for all practical purposes, there 
would be little or no damage in the event of a breach. Viewed in this 
light, the forfeiture of $50,000.00 was not intended to compensate appel- 
lees but to serve as a penalty to ensure performance by appellant. 


Iv. 


THE DECISION OF THE DISTRICT COURT DISMISSING PLAINTIFF'S 
COMPLAINT AND GRANTING JUDGMENT FOR THE DEFENDANTS 
WAS ERRONEOUS SINCE THERE WAS A FAILURE OF PERFORMANCE 
BY DEFENDANTS. 


The Supplemental Memorandum of February 1, 1958, contains the 
following recitation: 


"WHEREAS, thereafter, on the first day of November, 
1957, the said JOSEPH M. WILLIAMSON, agent, did exer- 
cise such option and did purchase such real estate * * *" 
(Emphasis supplied) 


The purchase to which this clause adverted is that for which pro- 
vision was made in the Option Agreement of October 9, 1957 (Pltff's 
Ex. 1; JA 14-17). The significant provisions of that instrument are: 


"8. Possession of the premises above described shall 


ever, that the OPTIONEE shall have the immediate right 
to enter upon said premises for making soil and subsurface 
tests. 


"9. The OPTIONORS agree to execute a proper deed 
of transfer, and to cause such deed of transfer to be exe- 
cuted by their respective spouses, and shall place upon 
such deed of transfer the required documentary stamps. 


"10. The OPTIONORS shall furnish to OPTIONEE a 
merchantable title to said premises and written assurances 


from Realty Title Insurance Co. or Louisville Title | sic] 


that the title to said premises is insurable without material 
exception." (Emphasis supplied) 
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The final paragraph of this instrument provided, however: 


“The OPTIONEE, by the acceptance of this Option, 
covenants and agrees that he will not permit the recorda- 
tion of this option and that the act of so doing shall work an 


immediate and complete forfeiture of all rights otherwise 

conferred upon him hereunder." Emphasis supplied 

The Option Agreement called for the parties to enter into a con- 
tract of sale, but no such contract was ever executed. Instead the 
parties agreed, as set forth in the letter dated November 18, 1957 
(Pliff's Ex.2; JA 18) that none would be required, and these two 


instruments were finally incorporated into the Supplemental Memoran- 
dum of February 1, 1958. 


Nowhere, in any of the instruments, is any provision made for the 
formality of settlement; neither time nor place for this usually neces- 
sary procedure is indicated. This being so, we must closely question 
the meaning of paragraphs 8, 9, and 10, of the Option Agreement. Para- 
graph 8, as noted, provides that the Optionee (Appellant) will be given 
possession of the premises as of the date of the exercise of the option. 
Bearing in mind that the parties were contracting with reference to 
unimproved land, delivery of possession could mean only a formal 
transfer of the property to appellant. There were, as the District 
Court pointed out (JA 33) no keys which could have been delivered, and 
the picturesque formality of seisin has long since vanished. In this 
context, then, the meaning of paragraphs 9 and 10 becomes obvious. 
Appellees were to execute and deliver to appellant a proper deed of 
transfer at the time the option was executed, and were further to 
furnish to appellant a merchantable title to the premises. 


Since no date for settlement when these formalities were to be 
completed had been specified, the inescapable conclusion is that the 
parties contemplated that the formal transfer would occur at the date 
when the option was exercised. Nothing in the subsequent instruments 
suggests any contrary procedure, and under the law appellant had 
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become the beneficial owner of the property. Lenman v. Jones, 31 App. 
D.C. 7, 22 (1909). All that remained for appellant to do, after exercis- 
ing the option, was to pay the purchase price, and usually, after a formal 
settlement, all any purchaser is thereafter required to do is to pay the 
balance of the purchase price. 


The record is clear that no deed was tendered by appellees to ap- 
pellant. (JA 46). | Nor, pursuant to paragraph 10 of the Option Agree- 
ment, did appellees furnish to appellant either a merchantable title or 
the assurances that the title to such premises was insurable, or any 
other report bearing on the validity of appellees’ title. 


These were nonetheless dependent covenants, Turner v. Ogden, 
1 Black (66 U.S.) 450, 455, 17 L. Ed. 203, 204 (1862), and the; failure 
of appellees to deliver to appellant either the deed of transfer or the 
merchantable title upon appellant's exercise of the option was a failure 
of performance. Turner v. Ogden, supra, 1 Black at p. 458, 17 L. Ed. 
at p. 206. 


As has been stated, there was no provision for settlement. Having 


exercised the option, all the purchaser was required to do was pay the 
balance, in full, of the purchase price. No reasonable construction of 
this contract would require him to do so without, at a minimum, the 
assurances required to be furnished under paragraph 10 of the Option 
Agreement. In McCaffery v. Little, 20 App. D.C. 116, 121 (1902), this 
Court held: 


"The principle is well established in equity that a pur- 
chaser, under ordinary conditions, will not be compelled to 
accept a title not free from reasonable doubt, and which 
might, therefore, within the range of reasonable probability, 
expose him to the hazards of future litigation with parties 
not before the court and whose rights are incapable of con- 
clusion by its decree. 


"It is not sufficient to defeat performance that there 
may be remote danger founded on objections apparently 
trivial; but on the other hand it is not necessary that the 
danger shall be apparent and imminent. Trust Co. v. 
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Muse, 4 App. DC. 12, 23, 24, and cases cited; Adams Ea. 84; 
3 Pom. Eq. Jur., Sec. 1405; 22 Am & Eng. Encyc. of Law, 948; 
James v. Meyer, 41 La. Am. 1100, 1104. 


where the question depends upon the construction of an 
jinartificial instrument, a mere opinion in favor of the validity 
of the title would not be sufficient, if there be any reasonable 
ground of probability that another court might give a different 
construction. Under such conditions, it would be inequitable 
to compel the purchaser to assume the risk of litigation that 
may not unreasonably be apprehended to follow. Fry Sp. Per., 
Secs. 870, 871; Butts v. Andrews, 136 Mass. 221, 222; 
Cunningham v. Blake, 121 Mass. 333, 336." 


And, in Crowley v- O'Neill, 50 App. D.C. 305, 271 F. 379 (1921), this 
Court said: 
‘* * * A purchaser is not bound to accept the risk of 
litigation with respect toa title which was represented to 

him as free from flaw. McCaffrey v. Little, 20 App. D.C. 

116, 121, and cases there cited. To compel him to do so 

would be to require him, in the language of the Supreme 

Court of the United States, 'to take a lawsuit, instead of 

the land for which he contracted.’ Bank of Columbia v. 

Hagner, 1 Pet. 455, 468 (7 L. Ed. 219)." 

Under the circumstances of this contract, the only reasonable con- 
struction is that appellees were obliged to fulfill the requirements of 
paragraphs 8, 9, and 10 at the time the option was exercised and that, 
having failed to do so, there was a failure of performance on their part. 


Any other construction renders the contract illusory. 


The final paragraph of the Option Agreement prohibited appellant 
from recording it upon pain of forfeiting all of his rights thereunder. 
This provision cannot reasonably be said to excuse appellees from per- 
formance under paragraphs 8, 9, and 10, for to do hold would preclude 
appellant from recording his interest in the property until the full pur- 
chase price had been paid, at what assumption of risk to appellant we 


cannot know. In Davy v. Crawford, supra, such a provision was held 
to emphasize the unconscionable and overreaching character of a 
lease-purchase contract for property. In that case this Court said: 
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"* * * And, finally, the tenant is not even permitted to 
record his agreement. This is on the theory that such 
record interest in the property might be inconvenient to 
the landlord in effecting some of the methods of seizure 
provided in the contract.” 


The Court must, therefore, come to the conclusion that there was 


a failure of performance on the part of the appellees, thus making it 
unlawful for them to have forfeited the moneys paid by appellant, or 
that this contract, by its very terms was so unconscionable and over- 
reaching that its forfeiture provisions could only amount to a penalty 
and were, therefore, invalid. 


CONCLUSION 


In view of the undisputed facts in this case and the applicable 
rules of law hereinabove set forth, it is respectfully submitted that this 
case should be remanded to the District Court with instructions to enter 
judgment for plaintiff in the sum of $50,000.00 with interest from Feb- 
ruary 25, 1958, and costs, or alternatively that the case be remanded 
to the District Court with instructions to grant a new trial. 


Respectfully submitted, 


JAMES M. EARNEST 
JAMES D. NEWTON 


1000 Woodward Building 
Washington 5, D.C. 


Attorneys for Appellant 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


IAN WOODNER, 
3636 16th Street, N. W., 
Washington, D. C. 


Plaintiff, 


v. Civil Action No. 878-'59 


) 

) 

) 

) 

) 

JULIUS SANKIN, ) 
5437 Connecticut Avenue, N.W., ) 
) 

) 

) 

) 

) 

) 

) 

) 


Washington, D. C., 
and 


JOSEPH A. GARFIELD, 
5437 Connecticut Avenue, N.W., 
Washington, D. C., 
Defendants. 


DOCKET ENTRIES 
[ Relevant] 


Proceedings 


Complaint, appearance - Exhibits A, B& C; - filed. 


Summons, copies (2) and copies (2) of Complaint issued 
#1 ser. 3-30-59 #2N.F. - 4-16-59 


Motion of deft. for summary judgment; Memo in support; 
Affidavit, c/ser. 4-15-59 M.C. 4-15-59 - filed 


Memo of P&A of pltff. in opposition to motions for summary 
judgment & to dismiss complaint, c/m 4-25-59 - filed 


Motion to dismiss or in alternative for summary judgment 
argued & submitted - Surica, Jr. 


Order denying defts motion to dismiss complaint or in 
alternative for summary judgment and granting defts 20 days 
within which to file answer to complt. (N) Sirica, J. 


2 
Proceedings 


Stipulation of counsel extending time to answer to & including 
June 20, 1959; App. Julius Sankin for defts. - filed 


Answer of defts. to complaint, c/m 6-18-59; App. Arthur M. 
Chaite - filed 


Calendared (N) 

Deposition of deft Julius Sankin by pltf 6/24/59. * * * - filed 
Called - Curran, J. 

Certificate of Readiness (AC/N) - filed 


Pretrial statement of pltff. - filed 
Pretrial statement of defts. - filed 
Pretrial! Proceedings Assistant Pretrial Examiner - filed 


Memorandum of pltff in support of pltff’s application for 
leave to'amend complaint. (fiat) Matthews, J. 


Order amending complaint as set out on page 4 of pre-trial 
order; granting defts 20 days to file amended answer and 
granting defts. 20 days thereafter to serve pltff. such 
interrogatories as they desire, provided same shall not 
delay orderly trial of case Matthews, J. (N) 


Amendment to, pretrialorder. - filed. 
Trial began and respited to Oct. 19th. *** Holtzoff, J. 


Trial resumed, complaint dismissed. (Order to be presented) 
Eee Holtzoff, J. 


Trial Brief for defts. - filed 

Judgment for defts and dismissing complaint (N) Holtzoff, J. 
Opinion of Court (Complt dismissed). - filed 

Notice of appeal by pltff from order 10-31-60 * * * 

Motion of pltff to extend time to file transcript; * * * 


Order extending time to file transcript of testimony & 
proceedings to & including January 8, 1961. (N) McLaughlin, J. 


Cost bond on appeal by pltf in sum of $250.00 with U.S. F. &G 
Co., approved - (fiat) McLaughlin, J. 


Transcript of Proceedings of Oct. 18 & 19, 1960 - * * * 
and Exhibits of plaintiff Nos. 1, 2, 3& 4.; filed. 


[ Filed March 26, 1959] 


COMPLAINT 
(Declaratory Judgment - Moneys Had 
And Received) 


First Cause of Action 


1. The jurisdiction of this Court is grounded upon §11-305, 
District of Columbia Code, 1951 edition, as amended, and 28 U.S.C. 
§§ 2201 and 2202, the amount in controversy being in excess of $3,000.00, 


exclusive of costs and interest. 

2. That on, to wit, October 9, 1957, plaintiff, acting by and through 
his duly constituted and authorized agent, entered into a written option 
agreement with defendants [ hereafter referred to as the "Option Agree- 
ment"'], a copy of which is annexed hereto as "Exhibit A" and expressly 
made a part hereof, whereby plaintiff for and in consideration of the sum 
of One Thousand Dollars ($1,000.00) was given an option until November 
1, 1957, to purchase premises known as Lots 24, 25, 26, 824, 826, 827 
and 828 in Square 1857, being all the land owned by defendants, at the 
southwest corner of Connecticut Avenue and Legation Street, Northwest, 
in the District of Columbia, otherwise described as premises 5410 
Connecticut Avenue, Northwest, in the District of Columbia; that para- 
graph 7 of the Option Agreement provides that the option was exercis- 
able by written notice of the plaintiff so to do and the payment of 
$40,000.00, and the balance of the total purchase price therein provided 
for, or $285,000.00, was to become due and payable 90 days after date 
of exercise of the option; and that, at the time of the execution of the 
Option Agreement, plaintiff paid unto defendants the sum of $1,000.00. 

3. That on, to wit, November 1, 1957, plaintiff, acting by and 
through his duly constituted agent, seasonably exercised the option 
aforesaid, and paid unto defendants, in addition to the aforesaid $1,000.00 
the additional sum of $39,000.00, or a total of $40,000.00 

4. That on, to wit, November 18, 1957, subsequent to the exercise 
of the aforesaid option, plaintiff's agent wrote a letter to defendants, a 
copy of which is annexed hereto as "Exhibit B", and expressly made 
part hereof, wherein it is stated, among other things: 
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"In the event I do not complete the transaction within 
the 90-day period commencing November 1, 1957, then you 
will retain the $40,000 heretofore paid on account of the 
purchase as liquidated damages, and all further obligations 
between the parties shall be of no further force and effect 
whatsoever."; 

and that such undertaking was without any consideration whatsoever 
and, therefore, is a nudum pactum, and without force and effect. 

5. That on, to wit, January 25, 1958, plaintiff, acting by and 
through his duly constituted agent, and defendants entered into a 
"Supplemental Memorandum", a copy of which is annexed hereto as 
"Exhibit ‘C " and expressly made a part hereof, and which provides, 
in material part as follows: 

"WHEREAS, it is the desire of WILLIAMSON to extend 
the time for the making of the final payment otherwise due 
and payable as aforesaid. 

"NOW, THEREFORE, be it agreed by and between the 
parties hereto, for and in consideration of the sum of One 
($1.00) Dollar and the mutual obligations and undertakings 
hereinafter set forth, as follows: 

"1, The said JOSEPH A. GARFIELD and JULIUS 
SANKIN do hereby extend to the 24th day of February, 1958, 
at the hour of 12:01 P.M., the time for the making of the 
final payment otherwise payable as hereinbefore set forth. 

"2. JOSEPH M. WILLIAMSON does agree to pay, 
contemporaneously with the execution of this instrument, 
the additional sum of TEN THOUSAND ($10,000.00) DOLLARS, 
to be applied in reduction of the unpaid balance now owing on 
said obligation, and further agrees to increase the amount 
payable as the total consideration for the purchase of said 
real estate by the sum of ONE THOUSAND AND THREE 
HUNDRED ($1,300.00) DOLLARS, said sum to be payable 


upon final settlement as a part of the total purchase price 


of said real estate. 
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"3. JOSEPH M. WILLIAMSON does hereby agree that 
he will immediately cause to be formed a corporation to be 
known as 5410 CONNECTICUT AVENUE, INC., such corpora- 
tion to be formed in accordance with the provisions and perti- 
nent sections of the Federal Housing Act, as amended, and 
more particularly as prescribed by those provisions of said 
Act relating to Section #207. 

4, JOSEPH M. WILLIAMSON represents and warrants 
that, on or about the 10th day of December, 1957, he did ap- 
pear before the Board of Trustees of the Illinois State 
Teachers Retirement System at the meeting held by them 
at Springfield, Ilinois, and there submitted to them an ap- 


plication for the loan in the sum of TWO MILLION AND FIVE 
HUNDRED FORTY-FIVE THOUSAND ($2,545,000.00) DOLLARS, 
as contemplated by the request to increase the present FHA 


commitment, and that at said time the said Board did vote to 
approve the application for such loan, subject to inspection 
and approval of the site and to the availability of the funds in 
their portfolio, and that, thereafter, in a letter from NEIL 
HUTSON, Counsel of such Board, the above vote was confirmed 
and the availability of the funds assured, such letter stating 
that the Board would purchase the said loan at the net yield 
of 96-1/2 per cent for delivery within two years from the 
date of the issuance of the FHA commitment. JOSEPH M. 
WILLIAMSON further represents that he has employed 
NORVELLE HODGES, Attorney, of Urbana, Illinois, to ob- 
tain the reduction of delivery date of such commitment to 
eighteen (18) months. 

"5. JOSEPH M. WILLIAMSON hereby warrants that 
as further inducement for the granting of said extension he 
will immediately assign and transfer to said corporation 
said commitment, together with all plans and specifica- 
tions and all instruments relating thereto in connection 
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with the pending request to the FHA to increase the present 
FHA mortgage commitment without cost to Garfield and 
Sankin or the corporation. JOSEPH M. WILLIAMSON 
further warrants that in the event for any reason whatso- 
ever he does not assign the commitment from the ILLINOIS 
STATE RETIREMENT SYSTEM, then said TWO HUNDRED 
SEVENTY SIX THOUSAND THREE HUNDRED ($276,300.00) 
DOLLARS shall become immediately due and payable and, if 
not paid, JOSEPH M. WILLIAMSON shall be fully liable for 
and pay to GARFIELD and SANKIN the full amount of damages 
suffered by GARFIELD and SANKIN. 

"6, Inthe event that JOSEPH M. WILLIAMSON should 
fail to consummate said Agreement on or before the 24th 
day of February, 1958, and particularly to pay the unpaid 
balance of TWO HUNDRED SEVENTY-SIX THOUSAND THREE 
HUNDRED ($276,300.00) DOLLARS, then and in that event, all 
payments made hereunder shall be forfeited, surrendered and 
remain the property of JOSEPH A. GARFIELD and JULIUS 
SANKIN, as liquidated damages, and further, the stock of 
said corporation, together with its entire assets and parti- 
cularly the property hereinbefore described shall be delivered 
over to and become the property of JOSEPH A. GARFIELD and 
JULIUS SANKIN, without cost to them, and the said JOSEPH 
M. WILLIAMSON, intending thereby to relinquish in such 
event all right, title and interest of every type and character 
in and towards such real estate, the corporation, the stock of 
such corporation, and all assets thereof." 


6. That plaintiff incurred expenses of approximately $20,000.00 
in connection with the proposed improvements to the aforesaid land, and 
the creation of the 5410-Connecticut Avenue, Inc., a corporation. 

7, That the balance of the purchase price of $276,300.00, not having . 
been paid by February 25, 1958, defendants then and there purported to 
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forfeit the aforesaid sum of $40,000.00 received by defendants as afore- 
said, in addition to the $10,000.00 received by defendants on January 25, 
1958, as well as all plaintiff's right, title and interest of every type and 
character in and towards the real estate here involved, the 5410 Connecti- 
cut Avenue, Inc., a corporation, the stock of such corporation, and all 
assets thereof, including but not limited to the commitment for the loan 
of $2,545,000.00, together with all plans and specifications and all 
instruments relating thereto; and that at all times since the aforesaid 
purported forfeiture, defendants and each of them have retained and 
kept to their own benefit and use, to the grave detriment of plaintiff, 
the aforesaid sums of moneys, as well as the aforesaid corporation, 
its stock and all its assets aforesaid, and at all times have failed and 
declined to restore the same unto plaintiff. 

8. Plaintiff further alleges that the purported forfeiture, as afore- 
said, was without basis in fact and law; that there was no consideration 
whatever involved for the purported forfeiture of $40,000.00 of the 
moneys purportedly forfeited by defendants as aforesaid; and that, in 
any event, the purported forfeiture constitutes a penalty, and as such 
is wholly unenforceable against plaintiff by defendants. 

WHEREFORE, THE PREMISES CONSIDERED, plaintiff prays this 
Court for a declaratory judgment that: 

1. The purported forfeiture of the $40,000.00, being wholly without 
consideration, is without warrant in fact and law; that such purported 
forfeiture is a nullity, and that plaintiff is entitled to receive such sum, 
with interest from date of the declaration of the purported forfeiture by 
defendants. 

2, That, in any event, the purpoted forfeiture declared by defend- 
ants on, to wit, February 25, 1958, as a matter of law, constitutes a 
penalty, and therefore is unenforceable; that defendants, and each of them, 
are unlawfully and illegally retaining unto themselves all moneys and 
properties of plaintiff which defendants are now, and since February 25, 
1958, have retained as the result of an unenforceable penalty; and that 
defendants, and each of them, be declared constructive trustees for all 
moneys and properties aforesaid. 
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3. That plaintiff have such other and further relief as to the 

Court may appear just and equitable. 
Second Cause of Action 

1. The allegations contained in paragraphs numbered 1 to 8, 
inclusive, of the First Cause of Action are hereby incorporated in 
this Second Cause of Action to the same extent as if fully repeated herein. 

2. That defendants, and each of them, since February 25, 1958, 
have retained and kept unto themselves the sum $50,000.00, in addition 
to all the corporate stock and assets of the aforesaid 5410 Connecticut 
Avenue, Inc., 2 corporation, all right, title and interest in and to the 


real estate involved, without warrant in fact or in law; and that defend- 


ants, jointly and severally, owe plaintiff the aforesaid sum of $50,000.00, 
in addition to $20,000.expended by plaintiff in connection with the pro- 
posed improvements to the aforesaid land, and the creation of the afore- 
said corporation. 

WHEREFORE, THE PREMISES CONSIDERED, plaintiff demands 
judgment against defendants, jointly and severally, in the amount of 
SEVENTY -THOUSAND ($70,000.00) DOLLARS, together with interest 
from February 25, 1958, and costs of this suit. 


/s/ James M, Earnest 
1000 Woodward Building 
Washington 5, D. C. 
Attorney for Plaintiff 


[ Filed June 19, 1959] 


ANSWER OF DEFENDANTS JULIUS SANKIN 
AND JOSEPH A. GARFIELD TO PLAINTIFF'S 
COMPLAINT FOR DECLARATORY JUDGMENT - 
MONEYS HAD AND RECEIVED 


Defendants, Julius Sankin and Joseph A. Garfield, as and for their 
answer to the complaint herein allege the following: 
FIRST DEFENSE 
The complaint fails to state a claim against the defendants upon 
which relief can be granted. 
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SECOND DEFENSE 
This court is without jurisdiction to enter a declaratory judgment 
against the defendants or ‘to grant the relief sought by plaintiff in his 
complaint. 


THIRD DEFENSE 
A. For answer to the first cause of action as follows, | 


1, Deny each and every allegation contained in paragraph 
"2" of the complaint but admit the execution by them of the os 
agreement referred to as Exhibit "A". 

2. Deny each and every allegation contained in ee ugi* 
of the complaint. 

3. Deny each and every allegation contained in carsiraph man 
of the complaint but admit the receipt by them of the letter referred to 
as "Exhibit B" to the complaint, and are not required to answer the 
conclusions of law set forth in said paragraph "4", 

4. Deny each and every allegation contained in paragraph pe 
of the complaint. 

5. Deny knowledge or information sufficient to form a belief 
as to the allegations contained in paragraph "6" of the complaint. 

6. Admit that they never received the sum of $276,300 and 
deny each and every other allegation contained in paragraph "7" of the 
complaint", 

7. The allegations contained in paragraph "8" of the complaint 
are conclusions of law which the defendants are not required to answer. 

B. For answer to the Se cond Cause of Action as follows; 

1. Respectfully repeat the answers to the allegations contained 
in the First Cause of Action of the Complaint. 

2. Deny each and every allegation contained in paragraph "2" 
of the Second Cause of Action. 

Wherefore, the defendants, Julius Sankin and Joseph A. Gar- 
field demand this Honorable Court to dismiss the complaint herein with 
prejudice and with costs, and disbursements of this action together with 
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counsel fees and that the defendants herein have such other and 
different and further relief as to this Court may seen just and proper. 


/s/ ARTHUR M. CHAITE 
1523 L Street, N. W. 


[ Certificate of Service] 


| Filed March 21 1960] 
| PRETRIAL PROCEEDINGS] 
March 21, 1960 

Action for return of sums paid under option agreement. 
UNDISPUTED FACTS: 

On or about Oct. 9, 1957 Joseph M. Williamson entered into a 
written option agreement (attached to the complaint as Exhibit A) 
with Julius Sankin and Joseph A. Garfield, the Ds, whereby in con- 
sideration of the sum of $1,000 Williamson was given an option to 
purchase certain land at the corner of Connecticut Ave. and Legation 
St., N.W., Washington, D.C. known as 5410 Connecticut Ave., N.W.; 
under said option agreement it was provided that should the optionee 
elect to exercise the option the optionors would deliver to him, or 
his designee, plans and specifications for erection of an eight story 
apartment building on said premises and a valid commitment to in- 
sure issued by the FHA, together with a valid building permit; said 
option was to be exercised by the payment of $40,000 as a deposit on 
the contract of purchase, of which the $1,000 paid for the option was 
to be a part; total purchase price to be $325,000, due 90 days after the 
exercise of the option. The option expired Nov. 1, 1957. The option 
further provided that in the event the option should not be exercised, 
the option should expire and the optionors might retain all monies 
received thereunder. Said option also contained provisions concern- 
ing delivery of possession of the premises, execution of the deed of 
transfer, and furnishing of merchantable title. The option further 
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provided that the optionee agreed that he would not permit recordation 
of the option. 

On Nov. 1, 1957 said Williamson gave notice that he exercised 
the option and there was paid to Ds the sum of $39,000 making a total 
payment of $40,000, acknowledged as in exercise of the option by D 
Sankin on Nov. 1, 1957. 

On Nov. 18, 1957 Williamson wrote a letter (copy of which is 
attached to complaint as Exhibit B), with further reference to exercise 
the option agreement, Thisletter stated among other things: 

"In the event I do not complete this transaction 


within the 90-day period commencing November 1, 1957, 


then you will retain the $40,000 heretofore paid on account 

of the purchase as liquidated damages, and all further ob- 

ligations between the parties shall be of no further force 

and effect whatsoever." 

The 90-day period for payment of the total purchase price 
expired Jan. 29, 1958. Thereafter on Feb. 1, 1958 Williamson and 
the Ds signed a supplemental memorandum (copy attached to affidavit 
of Sankin filed with Ds Motion for Summary Judgment), under which 
Ds agreed to extend the time for performance to Feb. 15, 1958. In 
return for the extension of time Williamson paid, upon signing of the 
supplemental memorandum, an additional $10,000 on account of the 
unpaid balance of purchase price and agreed to pay an addition $5,650 
on the purchase price as well as certain other agreements. Paragraph 
6 of the Supplemental Memorandum provided that in the event William- 
son should fail to consummate the agreement on or before Feb. 15, 1958 
and to pay the unpaid balance of the purchase price "all payments made 
hereunder shall be forfeited. . . as liquidated damages". Paragraph 7 
of the Supplemental Agreement provided that all terms and agreemerts 
contained inthe Option Agreement of Oct. 9, 1957 "as clarified Nov. 18, 
1957" should remain in full force and effect. The balance of purchase 
price was not paid on or before Feb. 15, 1958. 
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On or about Feb. 18, 1958 Williamson met with the Ds to discuss 
a further extension of time for payment of the balance of the purchase 
price. Williamson and Ds signed a memorandum in which it was agreed 
among other things that the purchase price was to be increased $15,000, 
that $25,000 was to be paid at once on account of the purchase price, 
and that final payment was to be made on or before April 16, 1958. The 
$25,000 payment was not made and the agreement did not become effec- 
tive. 

On Feb. 25, 1958 D Sankin sent a letter to Williamson stating 
among other things: 

"We hereby notify you that as a result of your failure 
to make settlement on February 15, 1958, as required, we 
are terminating all of your rights under said agreement. 


"In conformity with the terms of the said agreements 
[ dated October 9, 1957, November 18, 1957, and February 
1, 1958], all payments made to date are being retained by 


the undersigned as liquidated damages." 

Thereafter Ds obtained financing and proceeded with the construc- 
tion of the apartment building on the property. 

Ds retained the entire $50,000 paid under the original option 
agreement and supplemental memoranda, as forfeited. 

PLAINTIFF, IAN WOODNER, contends that Williamson throughout 
the transaction was acting for him, as undisclosed principal, and that 
Ds knew at all times that Williamson was acting as an agent; and that 
P is entitled to return of $40,000 of the total sum of $50,000 paid to 
Ds under the Option Agreement and Supplemental Memoranda. 

P contends that the only provision for forfeiture of any sum for 
non-performance of the contract to purchase is Paragraph 6 of the 
Supplemental Agreement of Feb. 1, 1958, providing for forfeiture of 
"all payment hereunder", which P contends refers to the $10,000 paid 
under said Supplemental Memoranda; that the forfeiture of the entire 
$50,000 would be a penalty and bears no relation to the damages sus- 
tained by Ds from P's failure to complete performance. 
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P further contends the letter of Nov. 18, 1957 imposed no new 
obligation on Ds and merely clarified what was already contained in 
the original Option Agreement with reference to the proposed contract 
to purchase, and therefore there was no consideration for P's agree- 
ment for forfeiture of the $40,000 in the event of non-performance. 

P therefore claims judgment in the sum of $40,000 with interest 
from Feb. 25, 1958. 

P seeks leave to amend to assert the following: 

1. There was no valid contract to purchase inasmuch as neither 
the option nor supplemental agreements provided for settlement date. 

2. Alternatively, assuming there was a valid contract, Ds breached 
said contract (a) by not giving P possession of the property in accordance 
with paragraph 8 of the Original Optional Agreement and (b). in failing to 
order a title search or to give P any preliminary title report and (c) 
upon the declaration of forfeiture Ds assumed to treat the property as 
theirs and sought no Court order restoring them to possession. 

On the basis of such amendments, P seeks return of the entire 
$50,000 with interest from Feb. 25, 1958. 

DEFENDANTS OBJECT TO SUCH AMENDMENTS. 

' DEFENDANTS have no knowledge as to whether Williamson acted 
as agent for P Woodner, but demands strict proof thereof. 

Ds contend that there was a valid contract to purchase the property 
effected by the original option agreement and supplemental memoranda; 
that the agreement was for forfeiture of all amounts paid thereunder in 
the event of non-performance, and therefore Ds are entitled to retain 
the total sum of $50,000 paid thereunder. Specifically, Ds contend that 
the provision of the supplemental memoranda of Feb. 15, 1958, (para- 
graph 6) for forfeiture of "all payments hereunder" refers to all pay- 
ments under the original option agreement and supplemental memoranda, 
and that it is a valid liquidated damage provision and not a penalty pro- 
vision. Ds further contend that they lived up to all the terms and condi- 
tions of the original option agreement and supplemental memoranda. 


STIPULATIONS: 

It is stipulated that the following may be admitted without formal 
proof, and that they are relevant and rhaterial: 

Pretrial Exhibit #1 - Option Agreement of Oct. 9, 1957 


~’ Pretrial Exhibit #2 - Letter of Nov. 18, 1957 from Williamson 
to D 


Pretrial Exhibit #3 - Supplement Agreement of Feb. 1, 1958 


Pretrial Exhibit #4 - Copy of letter of Feb. 25, 1958 from Ds to 
Williamson, notifying of termination 


It is stipulated that the following may be admitted without formal 
proof, subject to objections as to relevancy and materiality: 
Pretrial Exhibit #5 - Memorandum dated Feb. 18, 1958 


Ds’ Pretrial Exhibit #1 - Duplicate Deposit Slip of Shirley Trust 
Co. dated 11/1/57 


#2 - Copy of letter dated Jan. 15, 1958 
from FHA to McIntosh & McIntosh, Inc. 


#3 - "Request for determination of prevail- 
ing wages" dated Jan. 23, 1958 


#4 - FHA Rental Housing Project Income 
Analysis & Appraisal 


/s/ Elizabeth Bunten, 
Assistant Pretrial Examiner 
ATTORNEYS: 


/s/ James M. Earnest, Plaintiff 
/s/ Arthur M. Chaite, Defendant 


[ Filed January 9, 1961] 


Plaintiff's Exhibit 1 
OPTION AGREEMENT 

KNOW ALL MEN BY THESE PRESENTS: That we, JOSEPH A. 
GARFIELD and JULIUS SANKIN (hereinafter sometimes called the 
"OPTIONORS"), for and in consideration of the sum of One Thousand 
Dollars ($1,000.00) to us in hand paid, receipt whereof is hereby acknowl- 
ed, do give, grant, and set over unto JOSEPH M. WILLIAMSON, Agent 
(hereinafter sometimes called the "OPTIONEE"), or his designee, the 
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exclusive right, privilege, and option to purchase premises known 
and described as follows: 

Lots 24, 25, 26, 824, 825, 826, 827, and 828 in Square 

1857, being all the land now owned by the OPTIONORS : 

at the southwest corner of Connecticut Avenue and Lega- 

tion Street, N.W., Washington, D.C., otherwise described 

as 5410 Connecticut Avenue, N.W., Washington, D.C. 
at any time hereafter upon the exercise of this option on or before the 
first day of November, A.D. 1957, at the hour of 12:01 P.M., Eastern 
Daylight Saving Time. 

In the event the OPTIONEE hereunder shall elect to exercise 
this option in the manner and form hereinafter prescribed, the parties 


hereto agree to enter into a contract of sale encompassing the following 


basic provisions: 

1. Conveyance of the premises above described shall be by 
general warranty deed, in fee simple absolute, free and clear of all 
liens and encumbrances, subject to covenants and restrictions of 
record, it being specifically represented that there exist no such 
covenants as would preclude the use of the premises for the purposes 
contemplated hereunder. [No restriction against the assertion of which a 
title company will insure, shall constitute a violation of this provision.] 

2. The OPTIONORS shall furnish and deliver to the OPTIONEE 
hereunder, or his designee, plans and such basic specifications as are 
existent for the erection of an eight-story elevator-type apartment 
building upon said premises; no work or services shall be performed 
or permitted to be performed by the OPTIONORS hereafter that might 
or could create a lien. 

3. The OPTIONORS shall deliver over to the OPTICNEE here- 
under, or his designee, a valid commitment to insure heretofore 
issued by the Federal Housing Administration, together with such 
instruments of assignment or transfer as are requisite and a valid 
building permit issued for the erection of a multi-story elevator-type 
apartment building as covered by the above FHA commitment, 
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4. The OPTIONORS shall deliver over to the OPTIONEE either 
an affidavit that there exist no unpaid fees, commissions, salaries, 
material bills, or other items, whether liens or lienable or otherwise, 
or in lieu of such affidavit shall execute a satisfactory indemnifying 
agreement under and by which the OPTIONORS agree to save and hold 
harmless the OPTIONEE hereunder in the event such charges or claims 
may exist. 

5. The OPTIONORS agree to discharge any lien for taxes existent 
as of the exercise of such option. 

Deleted as covered in Par. 1 

6. The OPFIONORS-agreeto-make sueh-eovenants and warranties 
in-connection with-the-2bove-deseribed reai-estate-as are-standard and 
usual in-the-area -ir similar transaetions. 

7. This option may be effectively exercised by the delivery of the 
notice of the OPTIONEE's intent to exercise the option, such notice to 
be in writing and to be delivered either in person to JULIUS SANKIN, 
at 5437 Connecticut Avenue, N.W., Washington, D.C., or to his attorney, 
BERNARD GORDON, Esq., 1406 G Street, N.W., Washington, D.C., and 
by the payment of the sum of Forty Thousand Dollars ($40,000.00) as the 
earnest money deposit on the contract of sale and purchase. The balance 
or remainder of the total purchase price less the consid#ration paid for 
this option, such total purchase price being Three Hundred Twenty-Five 
Thousand Dollars ($325,000.00), shall be due and payable within ninety 
(90) days from and after the exercise of such option. In the event such 
notice of the exercise of this option shall not be delivered over. this 
option shall expire, terminate. and be of no force and effect whatsoever 
and the OPTIONORS may retain all moneys received hereunder as their 
sole and exclusive property. 

8. Possession of the premises above described shall be given by 
the OPTIONORS to the OPTIONEE as of the exercise of this option, pro- 
vided, however, that the OPTIONEE shall have the immediate right to 
enter upon said premises for making soil and subsurface tests. 

9. The OPTIONORS agree to execute a proper deed of transfer, 
and to cause such deed of transfer to be executed by their respective 
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spouses, and shall place upon such deed of transfer the required 
documentary stamps. 

10. The OPTIONORS shall furnish to the OPTIONEE a merchantable 
title to said premises and written assurances from an-necasieble-titie 
insurance company/ fiat the title to cach premises is insurable without 
material exception. 

The undersigned JULIUS SANKIN specifically represents and 
warrants that he is possessed of full power and authority to execute 
this option and by the execution of this option to bind himself and his 
co-tenant to the obligations occurring hereunder. 

It is understood and agreed by and between the OPTIONORS and 
the OPTIONEE hereunder that time is the essence of this agreement. 

The OPTIONEE, by the acceptance of this option, covenants and 
agrees that he will not permit the recordation of this option and that 
the act of so doing shall work an immediate and complete forfeiture of 
all rights otherwise conferred upon him hereunder. 

IN WITNESS WHEREOF, the said JOSEPH A. GARFIELD and 
JULIUS SANKIN have hereunto set their hands and seals, by the said 
JULIUS SANKIN, this 9th day of October, A.D. 1957. 


JOSEPH A. GARFIELD 
JULIUS SANKIN 


By: /s/ Julius Sankin 


The terms of this option are accepted by the OPTIONEE, and 
the OPTIONEE agrees to the covenants and responsibilities devolving 
upon him hereunder. 


/s/ Joseph M. Williamson 
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[ Filed January 11, 1961] Plaintiff's Exhibit 2 


JOSEPH M. WILLIAMSON 
100 South Bennett Street 
Urbana, Illinois 


November 18, 1957 


GARFIELD & SANKIN 
5437 Connecticut Avenue, N.W. 
Washington 15, D. C. 


Attention: Mr. Julius Sankin 
Re: Exercise of Option Dated October 9, 1957 
Gentlemen: 

This will confirm certain conversations we have had recently in 
connection with the exercise by me, on November 1, 1957, of an option 
to purchase certain land at the southwest corner of Connecticut Avenue 
and Legation Street, N.W., pursuant to the Option Agreement dated 
October 9, 1957. 

1. The Option Agreement states that upon the exercise of the 
option "the parties hereto agree to enter into a contract of sale..." 
Inasmuch as said Option Agreement spells out the essential elements 
of a contract of sale, I have agreed with you to waive that requirement 
in the Option Agreement. 

2. I hereby acknowledge receipt of copies of the architectural, 
structural, mechanical, and electrical plans and also of a draft of the 
basic specifications for the proposed apartment house, said plans and 
specifications being all that you are required to furnish and deliver to 
me pursuant to Paragraph 2 of the Option Agreement. 

3. Receipt is acknowledged by me of photostatic copies of a valid 
commitment to insure heretofore issued by the FHA, together with FHA 
forms 2264 and 2264-A, as well as approved FHA outline specifications 
and also a copy of a building permit for said premises issued by the 
District of Columbia. The said FHA commitment and D. C. building 


permit shall, upon the execution of such instruments of assignment or 


transfer as are requisite, be considered compliance by you with the 
obligation in Paragraph 3 of the Option Agreement. 
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4. Your obligation to execute the required assignment or transfer 


documents carries with it no obligation to see that the FHA approves the 
proposed assignment, assignees, or substitute sponsors. Therefore, a 
refusal by the FHA to approve any such assignment or transfer shall 
not relieve me or my principal of our obligation to complete said pur- 
chase. In addition, the failure by FHA to approve any amended building 
plans or any other modification of documents previously approved by 
FHA shall not relieve me or my principal of our obligation to complete 
the said purchase. 

5. I have specifically noted that the present FHA commitment to 
insure expires December 28, 1957. Inasmuch as settlement date under 
our Option Agreement is not required prior to January 30, 1958, I 
recognize that you may wish to obtain an extension of the commitment 
expiration date. Clearly, any such extension application may be made 
by you without affecting my obligation under the Option Agreement, and 
the failure to obtain any such extension shall not affect my obligation to 
you. | 

6. In the event I do not complete this transaction within the 90-day 
period commencing November 1, 1957, then you will retain the $40,000 
heretofore paid on account of the purchase as liquidated damages, and 
all further obligations between the parties shall be of no further force 
and effect whatsoever. 

In other words, the purpose of this letter is to assure you that 
your obligation to complete the sale of the subject premises consists, 
in addition to the execution of the afore-described transfer documents, 
of the delivery to me or my assignee of a general warranty deed in 
compliance with the requirements of Paragraph 1 of our Option Agree- 
ment and the affidavits and instruments set forth in Paragraphs 4, 5 and 
10 of said Option Agreement. 

Very truly yours, 


/s/ Joseph M. Williamson 
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| Filed January 9, 1961] Plaintiff's Exhibit 3 
SUPPLEMENTAL MEMORANDUM 

WHEREAS, on or about the ninth day of October, 1957, JOSEPH A. 
GARFIELD and JULIUS SANKIN, acting through JULIUS SANKIN, who 
was then and is now possessed of full power and authority to represent 
‘the said persons and to execute contracts on behalf of said persons 
concerning real estate by them owned in common, did execute an Option 
Agreement granting JOSEPH M. WILLIAMSON, agent, the right to pur- 
chase certain property within said option described; and 

WHEREAS, thereafter, on the first day of November, 1957, the 
said JOSEPH M. WILLIAMSON, agent, did exercise such option and did 
purchase such real estate for the sum of THREE HUNDRED TWENTY- 
FIVE THOUSAND ($325,000.00) DOLLARS, and did at said time pay 
toward the purchase price thereof the sum of FORTY THOUSAND ($40, - 
000.00) DOLLARS; and 

WHEREAS, by the terms of said Agreement; the balance or 
remainder of such purchase price, in the sum of TWO HUNDRED AND 
EIGHTY-FIVE THOUSAND ($285,000.00) DOLLARS, would be due and 
payable on or about the 29th day of January, 1958; and 

WHEREAS, by letter dated November 18, 1957, the said Agree- 
ment as aforesaid was clarified; and 

WHEREAS, it is the desire of WILLIAMSON to extend the time 
for the making of the final payment otherwise due and payable as afore- 
said. 

NOW, THEREFORE, be it agreed by and between the parties 
hereto, for and in consideration of the sum of One ($1.00) Dollar and 
the mutual obligations and undertakings hereinafter set forth, as follows: 

1. The Sag JOSEPH A. GARFIELD and JULIUS SANKIN do hereby 
extend to the 24th day of February, 1958, at the hour of 12:01 P.M., the 
time for the making of the final payment otherwise payable as herein- 
before set forth. 


21 

2. JOSEPH M. WILLIAMSON does agree to pay, contemporaneously 
with the execution of this instrument, the additional sum of TEN THOU- 
SAND ($10,000.00) DOLLARS, to be applied in reduction of the unpaid 
balance now owing on said obligation, and further agrees to increase 
the amount payable as the total consideration for the purchase of said 

FIFTY 
TgAL.estate by the sum of ONE THOUSAND AND THREE. HUNDRED/ 
($5,300-00} DOLLARS, said sum to be payable upon final settlement as 
a part of the total purchase price of said real estate. 

3. JOSEPH M. WILLIAMSON does hereby agree that he will im- 
mediately cause to be formed a corporation to be known as 5410 
CONNECTICUT AVENUE, INC., such corporation to be formed in 
accordance with the provisions and perinent sections of the Federal 
Housing Act, as amended, and more particularly as prescribed by those 
provisions of said Act relating to Section #207. 

4. JOSEPH M. WILLIAMSON represents and warrants that, on 
or about the 10th day of December, 1957, he did appear before the Board 
of Trustees of the Dlinois State Teachers Retirement System at the meet- 
ing held by them at Springfield, Dlinois, and there submitted to them an 
application for the loan in the sum of TWO MILLION AND FIVE HUNDRED 
FORTY-FIVE THOUSAND ($2,545,000.00) DOLLARS, as contemplated 
by the request to increase the present FHA commitment, and that at 
said time the said Board did vote to approve the application for such 
loan, subject to inspection and approval of the site and to the availability 
of the funds in their portfolio, and that thereafter, in a letter from NEIL 
HUTSON, Counsel for such Board, the above vote was confirmed and the 
availability of the funds assured, such letter stating that the Board would 
purchase the said loan at a net yield of 96-1/2 per cent for delivery 
within two years from the date of the issuance of the FHA commitment. 
JOSEPH M. WILLIAMSON further represents that he has employed NOR- 
VELLE HODGES, Attorney, of Urbana, Dlinois, to obtain the reduction 
of delivery date of such commitment to eighteen (18) months. | 
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5, JOSEPH M. WILLIAMSON hereby warrants that as further 
inducement for the granting of said extension he will immediately assign 
and transfer to said corporation said commitment together with all plans 
and specifications and all instruments relating thereto in connection with 
the pending request to the FHA to increase the present FHA mortgage 
commitment without cost to Garfield and Sankin or the corporation. 
JOSEPH M. WILLIAMSON further warrants that in the event for any 
reason whatsoever he does not assign the commitment from the ILLINOIS 
STATE TEACHERS RETIREMENT SYSTEM. then said TWO HUNDRED 

GHTY HUNDRED FIETY $28 365 
SEYENEY-SEX THOUSAND SPE SE HUNDRED ($276,300.00) DOLLARS 
shall become immediately due and payable and, if not paid, JOSEPH M. 
WILLIAMSON shall be fully liable for and pay to GARFIELD AND SANKIN 
the full amount of damages suffered by GARFIELD AND SANKIN. 

6. Inthe event that JOSEPH M. WILLIAMSON should fail to con- 
summate said ee on or before the 24th day of February, 19 1958 
and particularly co pare unpaid balance of TWO HUNDRED SEVENTY 
SEX THOUSAND SEERUNDR ED IETS 376,360: 360. 20 DOLLARS, then and in 
that event, all payments made hereunder shall be forfeited, surrendered 
and remain the property of JOSEPH A. GARFIELD and JULIUS SANKIN, 
as liquidated damages, and further, the stock of said corporation, to- 
gether with its entire assets and particularly the property hereinbefore 
described, shall be delivered over to and become the property of JOSE PH 
A. GARFIELD and JULIUS SANKIN, without cost to them, and the said 
JOSEPH M. WILLIAMSON intending hereby to relinquish in such event 
all right, title and interest of every type and character in and towards 
such real estate, the corporation, the stock of such corporation, and all 
assets thereof. 

7. The parties hereto mutually agree, except as herein set forth, 
that all the terms and agreements contained in the aforesaid instrument 
as clarified November 18, 1957 shall remain in full force and effect. 
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IN WITNESS WHeneer the Paes hereto have hereunto set 
their hands and seals this 26th day of Jaauare, 1958. 


JOSEPH A. GARFIELD AND JULIUS SANKIN 
Witness: By: /s/ Julius Sankin 
Joseph B. Danzansky /s/ Joseph M. Williamson 
as to both. 


[ Filed January 9, 1961] Plaintiff's Exhibit 4 
February 25, 1958 


Joseph M. Williamson, Agent 
100 South Bennett Street 
Urbana, Dlinois 


Dear Mr. Williamson: 

This is with reference to various agreements between you and 
the undersigned, dated October 9, 1957, November 18, 1957, and Febru - 
ary 1 , 1958, wherein you agreed to purchase property described as 
Lots 24, 25, 26, 824, 825, 826, 827, and 828 in Square 1857, being land 
situated at the southwest corner of Connecticut Avenue and Legation 
Street, N.W., Washington, D. C. 

We hereby notify you that as a result of your failure to make 
settlement on February 15, 1958, as required, we are terminating all 
of your rights under said agreements. 


In conformity with the terms of the said agreements, all pay- 


ments made to date are being retained by the undersigned as: 
liquidated damages. 
Very truly yours, 


/s/ JULIUS SANKIN, 
For JOSEPH A. GARFIELD 
and JULIUS SANKIN _ 


REGISTERED 
RETURN RECEIPT REQUESTED 
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[ RETURN RECEIPT] 
(Attached to Exhibit 4) 


INSTRUCTIONS TO DELIVERING EMPLOYEE 


[ ] Deliver only to Addressee (20¢ additional) 
[ ] Show Address Where Delivered in Item 4 Below (31¢ additional) 


RECEIPT 


Received from the Postmaster the Registered, Certified, or 
Insured Article, the number of which appears on the face of this return 
receipt. 
en 


1. Signature or Name of Addressee 
/s/ Joseph M. Williamson 


2. Signature of Addressee's Agent (Agent should enter addressee's 
name in jtem 1 above) 


/s/ Norma F. Robertson 
fo eas eS eS 


3. Delivery Date 


{ Blank] 19 
4. [| Postmarked 
URBANA, 
| Blank] Feb. 26, 1958] 


a 


[ Reverse Side of Receipt] 


POSTOFFICE DEPARTMENT Postmark of 
OFFICIAL BUSINESS Delivering Office 


INSTRUCTIONS — Show name, address and number of article below. 
Complete "Instructions To Delivering Employee" on other side, when 
applicable. Moisten gummed ends and securely attach to back of article. 
Endorse front of article RETURN RECEIPT REQUESTED. 

RETURN TO: 


Registered No.: [Blank] Name of Sender: Julius Sankin 


Certified No.: 744801 Street and No. or P.O.Box: 
5437 Connecticut Ave., N.W. 
Insured No.: [ Blank] City, Zone and State: 


Washington 15, D.C. 
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[ Filed January 9, 1961] 
TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Tuesday, October 18, 1960 


Before Judge ALEXANDER HOLT ZOFF at 2:10 p.m. today, 
for trial. 
Appearances: 
For Plaintiff: 
MR. JAMES M, EARNEST 
MR. JAMES D. NEWTON 
For Defendants: 
MR. ARTHUR M. CHAITE 
* * 
PROCEE DINGS 
THE DEPUTY CLERK: Woodner versus Sankin et al. 
MR. EARNEST: Ready for the plaintiff, Your Honor. 
MR. CHAITE: Ready for the defendants. 
THE COURT: You may proceed, gentlemen. 
OPENING STATEMENT IN BEHALF OF PLAINTIFF 
MR. EARNEST: May it please the Court, this is an action for a 
declaratory judgment in respect to certain monies which were purportedly 
declared forfeited by the defendants and arising out of a written option 
agreement relating to certain real property in the District of Columbia 


which we may generally describe as premises 5410 Connecticut Avenue, 


Northwest. 

On October 9, 1957 the defendants, the owners of these premises, 
signed a written option agreement with Joseph M. Williamson as agent, 
a member of the Bar of Dlinois and a member of the Bar of this Court, 
under the terms of which Williamson as agent was granted an option tc 
purchase the premises in question for a price of $325,000, and concur- 
rently with the signing of the option agreement put up a cash deposit 
in the amount of $1,000. Under the terms of the option agreement, it 
was to be exercised on or before November 1, 1957; so that roughly 
they had approximately 23 days in which to exercise the option. 
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The written option agreement, may it please the Court, provides 
in material part that in the event that the option was exercised, the 
parties would enter into a formal contract of sale encompassing various 
provisions which are set out in the agreement. 

At the time the option was signed, the owners then had plans to 
erect a multi-story apartment house thereon, under a Federal Housing 
Administration loan, and in connection therewith had not only prepared 
plans and specifications for the proposed improvement, but had obtained 
a commitment from the Federal Housing Administration covering a loan. 

The option agreement provides that the owners should turn over to 
the optionee, in the event it was exercised, their designs, plans and basic 
specifications for the proposed apartment building. And in paragraph 3 
of the option it provided that the optionors, or the owners, should like- 
wise deliver to the optionee a valid commitment to insure, issued by the 
Federal Housing Administration. 

Then there are other provisions in here, the most material one 
being that in the event of the exercise of the option on or before Novem- 
ber 1, 1957, that there should be paid the sum of $40,000, of which the 
initial $1,000 deposit would constitute a part. 

Another pertinent provision is this: That in the event that no 
notice of the exercise of the option were given, and the agreed additional 

consideration of $39,000 not be paid by November 1, then it pro- 
vided that the owners could retain the $1,000 as their sole and exclusive 
property. 

Lastly the option agreement provided that in the event the option 
was exercised in the manner and within the time provided in the written 


agreement, possession would be given at the time of the exercise of the 
option. 

Now, sir, it is without dispute in this case that on November 1, 
1957, the deadline for the exercise of the option, the same was duly 
exercised, and Williamson, in his capacity as agent and optionee, paid 
to the owners the additional sum of $39,000. Under the terms of the 
option agreement they had a period of 90 days within which to pay the 
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agreed balance of the purchase of $325,000, which would have epasabes 
on January 29, 1958. 

After the option was exercised, the plaintiff in this case, an 
experienced builder, having familiarized himself with the existing 
plans and specifications prepared by the owners, and the commitment 
issued by the Federal Housing Administration, set about to revise the 
plans preparatory to seeking an increase in the mortgage commitment 
of FHA. And around November 18, 1957, or some 18 days after the 
exercise of the option, demand or request having been made upon the 
owners to furnish certain information to the FHA in connection with 
the revised plans and an increase in the mortgage commitment, the 


testimony will show that the owners declined and refused to do so un- 
less, as they put it, all of their obligations under the option 
agreement of October 9, 1957 were firmly crystallized and fixed. And 
on November 18, 1957, basically in order to get their consent to file 
requested information with the FHA, the optionee, Joseph Williamson, 


signed a letter which had been prepared for his signature. He alone 
signed it. And in this letter, the first five paragraphs, as we construe 

it, merely are reiterations of what the parties were already contractually 
obligated to do under the option agreement itself, with one exception. In 
paragraph 1 of this letter it is provided that whereas the option agreement 
states that upon an exercise thereof, the parties agree to enter into a con- 
tract of sale, and then they recited that "inasmuch as said option agree- 
ment spells out the essential elements of a contract, I have agreed with 
you to waive the requirements in this respect." 

Then when we come to the succeeding paragraphs, they are merely 
acknowledgments of the receipt of the plans or the specifications or the 
letter or commitment, or what have you. 

The significant paragraph, may it please the Court, contained in 
this ex parte letter of November 18, 1957, is found in paragraph 6; and 
paragraph 6 says that "in the event I do not complete this transaction 
within the 90-day period commencing November 1, 1957, then you will 
retain the $40,000 heretofore paid on account of the purchase as liquidated 
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damages, and all further obligations between the parties shall be 
of no further force and effect.” 

THE COURT: ' This is a letter from whom to whom? 

MR. EARNEST: This letter is signed by Joseph M. Williamson 
as agent, addressed to the defendants, and signed by him at their request, 
as the evidence will show. 

Now following the signing of the letter of November 18, 1957, we 
rock along to January 29, 1958, the date when the balance of the agreed 
purchase price was to be paid. The optionees were not able to effect a 
payment of the balance of the purchase price on January 29, 1958, with 
the result that on February 1, 1958. 

THE COURT: The optionees were the defendants? Is that it? 

MR. EARNEST: The optionees, the plaintiffs, sir. 

THE COURT: That isn't clear. The word "optionee" is a novel 
word. Do you mean by that the person who grants the option, or the 
person to whom the option is granted? 

MR. EARNEST: I was using the language taken from the document 
itself. 

THE COURT: Iknow. But I have never heard the word "optionee" 
used before. I don't think it exists. 

MR. EARNEST: Your Honor may be entirely correct. 

THE COURT: Are you speaking of the person to whom the option 
was granted, or by whom it was granted? 

MR. EARNEST: I represent the person who exercised the option, 
Mr. Woodner. 

THE COURT: You represent the person to whom the option was 
given? 

MR. EARNEST: That is correct, sir. 

Now when the person who exercised the option was not able to 


effect payment on January 29, 1958, -- 
THE COURT: In other words, the plaintiff, -- 
MR. EARNEST: The plaintiff. 
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THE COURT: -- was not able to -- 


MR. EARNEST: That is correct, sir -- they then prepared an 
extension agreement, which is dated February 1, 1958, and gave the 
plaintiff 15 days' additional time within which to complete payment as 
provided in the option agreement. But this agreement does other things. 


In the first place, may it please the Court, they increase the purchase 
price to the extent of $5,650. It obligated the plaintiff to immediately 
form a corporation known as 5410 Connecticut Avenue, which was to be 
formed in conformance with the FHA rules and regulations and the 
applicable statute. And then it provided that the plaintiff had procured 
an application for a mortgage in the amount of $2,545,000. 

THE COURT: Let me interrupt you, Mr. Earnest. When you speak 
of the plaintiff, do you mean Williamson as agent, or do you mean the 
nominal plaintiff, Woodner ? 

MR. EARNEST: All of the documents were signed by Williamson 
as agent, sir. 

THE COURT: Yes. 

MR. EARNEST: It provided that the agent -- to be technically 
correct -- had obtained this commitment for $2,545,000 and that the 
commitment was to be assigned to the corporation to be formed by him. 

It provided that if for any reason whatsoever the agent did not 
assign the commitment, from the Dlinois State Teachers Retirement 
System -- that is from whom he had obtained the commitment for the 
mortgage -- then the increased purchase price -- or the balance of it, 
to be technically correct -- of $280,650 should become immediately 
due and payable. 

It provided, in paragraph 6, that if the agent failed to consummate 
the agreement by February 15th, and to pay the unpaid balance of 
$280,650, that all payments, quote, made hereunder -- made hereunder, 
in quotes -- shall be forfeited, surrendered and remain the property of 
the defendants as liquidated damages. And it provided that there should 
be an additional payment at that time of $10,000, which was paid in fact. 
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Now under the agreement, then, of February 1, the balance of the 
purchase price was due on February 15. Neither the agent nor his prin- 
cipal, the present plaintiff, paid the amount on that day. 

10 Under the terms of the option agreement, they were to be given 
a good and merchantable title to the property at the time of closing. 
They were never notified that the property had been placed in the title 
company, or that a title examination had been made. They were never 
tendered a deed. They did not effect payment of this new balance of 
$280,650. 

THE COURT: Who was not tendered a deed? 

MR. EARNEST: Neither the agent nor his principal, the present 
plaintiff. 

So that on February 25 a notice was then sent by the defendants to 
the agent in which they declared a forfeiture of the entire $50,000 which 
had been paid. 

Under count 1 of our complaint, may it please the Court, we take 
two positions: 

No. 1, that the ex parte letter agreement dated November 18, 1957, 
which was signed by the agent and given to the defendants at their re- 


quest, was wholly and solely without any consideration whatsoever and 


is a nudum pactum. 

THE COURT: Which letter are you referring to? The original 
letter granting the option? 

MR. EARNEST: The document granting the option was dated 
October 9, 1957, which was in the form of an agreement. 

THE COURT: Yes. 

MR. EARNEST: The letter I refer to was the next written thing 
that happened between the parties, dated November 18, 1957. 

11 THE COURT: What does it do? You have described several 
documents in the course of your statement. I want to identify in my 
own mind which letter you are referring to. 

MR. EARNEST: It does this, if Your Honor pleases. It says that 
the option agreement -- 
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THE COURT: Describe it to me without reading the letter. You 
have summarized the various letters or documents. I want you to identify 
which letter you are referring to as being without consideration. 

MR. EARNEST: I am referring to the letter, sir, which provides 
that in the event the transaction is not closed within the 90-day period, 
the $40,000 paid would be forfeited. 

THE COURT: I see. 

MR. EARNEST: That is the letter. 

THE COURT: That is a letter modifying the original contract ? 
Is that it? 

MR. EARNEST: I do not think that it modifies it. The parties 
themselves in the last agreement between them speak of it as having 
clarified the original option. 

THE COURT: Then it doesn't require any consideration, does it? 

MR. EARNEST: I think it requires a consideration in so far as it 
purported to provide that if we did not close within a 90-day period, -- 


12 THE COURT: It either clarifies or modifies the contract. If it 
clarifies, certainly it doesn't require a consideration. And it has been 
held that a modification of a contract does not require any new considera- 
tion. I am not ruling on that. I am just throwing this out as something 


for you to think about as the case progresses. 

MR. EARNEST: Very good, sir. 

THE COURT: You may proceed. 

MR. EARNEST: That is the letter that Irefer to. Then our 
position under count 1 of our complaint is that the forfeiture of the 
$40,000, to which I have just addressed myself, was wholly without 
any consideration, and therefore that the purported forfeiture was 
improper. 

THE COURT: I don't quite understand what you mean by that. A 
forfeiture does not require consideration, does it? 

MR. EARNEST: It isn't the forfeiture. It is the inclusion in an 
ex parte letter which contractually obligates -- 
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THE COURT: You mean the clause providing for the forfeiture. 

MR. EARNEST: That is right. 

THE COURT: Does that require a separate consideration? 

MR. EARNEST: I certainly think so, and we will argue that. 

THE COURT: Very well. That is your position, in any event. 

MR. EARNEST: Yes, sir. 

Secondly, in respect to the purported forfeiture of the $40,000, we 
say this, that in any event the amount is so utterly disproportionate as to 
constitute a penalty rather than liquidated damages. Then with respect to 
our second cause of action, wherein we seek a refund of the entire $50,000, 
we say that by virtue of their non-performance of the agreement, they 
couldn't even declare a forfeiture of the $10,000 which was provided for 
in the February agreement. 

THE COURT: In what respect did they fail to perform the agree- 
ment? It wasn't quite clear from your statement. You say they didn't 
tender a deed. But was one demanded? 

MR. EARNEST: No, sir, we did not demand one. 

THE COURT: In what respect, then, did the defendants commit a 
breach of the contract? 

MR. EARNEST: We set it forth on page 4 of the pretrial statement. 

THE COURT: Suppose you tell me. 

MR. EARNEST: Yes. No. 1, we say that there was no valid 
contract to purchase, since neither the option -- 

THE COURT: No, no. You said they committed a breach of the 
contract. What breach do you claim? 

14 MR. EARNEST: The breach concerns this: No. 1, under the 
terms of the option agreement, we were supposed to be placed in pos- 
session, which we never were. 

THE COURT: What do you mean by "possession"? This was va- 
cant property, I assume. 

MR. EARNEST: That is correct. But under the terms of the 
option agreement it was expressly provided that when we exercised 
the option we would be given possession. 

THE COURT: I understand. But what do you mean by being 
given possession of vacant property ? 

MR. EARNEST: I mean just that -- so that we could come in 
and study the ground, and make topographical maps, -- 

THE COURT: Did anybody prevent you from going onto the 
property ? 
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MR. EARNEST: I am not advised. 

THE COURT: Then where is the breach? 

MR. EARNEST: In all honesty, I can't answer Your Honor's ques- 
tion. I can only tell you that we were not given possession. 

THE COURT: I understand. I am trying to pinpoint, just as I do in 
every case, what the contentions are. What do you mean by not being given 
possession? Did they keep the plaintiffs from going onto the premises, or 
what? Did they occupy the premises themselves and make it impossible 
for the plaintiffs to go on the premises? 

MR. EARNEST: I don't think I can make that contention, no, sir. 

THE COURT: Because it seems to me that when you are dealing 
with a vacant lot, the giving of possession carries an entirely: different 
connotation than when you are dealing with a building. When you are deal- 
ing with a building, you have to give up the keys to the other party in order 
to surrender possession. But if there is a vacant property with no fence 
around it, why anybody can enter upon the property. Well, proceed. 

MR. EARNEST: Next we say they committed a breach in failing to 
order a title search or in failing to give us a preliminary title report, 
because they were contractually obligated under the terms of the option 
to give us merchantable title. They never took the preliminary steps in 
order to give us merchantable title. 

THE COURT: I think giving a merchantable title doesn't require a 
person to get a report from the title company. While it is the customary 
way of doing business, there are lots of places in the United States where 
there are no title companies. 

MR. EARNEST: Of course that's true. 

THE COURT: Well, you may proceed. 

MR. EARNEST: If the Court pleases, what Iam now addressing 
myself to only applies to the $10,000, you understand, embraced in the 

16 February 1 agreement, and has no bearing on our contentions in 
respect to the $40,000. 

THE COURT: Well, you may proceed. 

MR. EARNEST: Very briefly, that is our contention. 

THE COURT: I see. 

MR. EARNEST: And we say that under these circumstances, with 
particular reference to the $40,000, that we are entitled to have the 
Court adjudge and decree that we are entitled to it. 
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THE COURT: You say this is an action for a declaratory judgment. 
In other words, you are not suing for the return of the money? 

MR. EARNEST: We have actually stated in our complaint, we 
have called it ‘Declaratory judgment" and for money had and received. 
But in my own notion I think that what we are asking this Court to do is 
to adjudge and declare that we are entitled to a refund of these monies. 
And then we could implement, if Your Honor ruled in our favor, that with 
subsequent judicial proceedings. 

THE COURT: You can implement it how? 

MR. EARNEST: As I understand the Declaratory Judgment Act, if 
a judgment were entered adjudicating the rights of the parties, you could 
then come in with supplemental judicial proceedings to enforce. 

THE COURT: You would have to bring another suit, then, wouldn't 

you? 

MR. EARNEST: Based upon the original action of the Court, yes, 


THE COURT: It seems to me that if you think you are entitled to 
recover, you should not only have a declaratory judgment but also money 
judgment. However, whether you are entitled to recover or not is a 
different matter. 

MR. EARNEST: Thank you, Your Honor. 

THE COURT: Now I will hear the other side. 

OPENING STATEMENT IN BEHALF OF DEFENDANTS 

MR. CHAITE: May it please the Court, the defendants' contention 
here is that these contracts were entered into; that the defendants did 
everything necessary called upon them by these various agreements to 
perform; that Williamson, who calls himself the agent, did not perform, 
and defaulted under his agreement; that the words "liquidated damages" 
were known to all parties to mean exactly what they say; that all parties 


were attorneys, experienced men in the construction business, knew 
exactly what the risks involved were; that the actual amount of damages 
could not be ascertained at the time of drawing the original option agree- 
ment and the original letters; that the amount is not unreasonable in light 
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of the possible damage that could be caused by this default; and there- 
fore that the forfeiture was legal and that Williamson here is : not entitled 
to the return of any money whatsoever. 

18 And in view of the Opening statement made by counsel for the plain- 
tiff, wherein I as attorney for the defendants could hear absolutely noth- 
ing tying this particular plaintiff in this lawsuit to any of these agree- 
ments, to any of these documents, I respectfully move the Court at this 
time to dismiss the case of the plaintiff. 

THE COURT: No, because the allegation or the contention of the 
plaintiff is that the plaintiff was the undisclosed principal of Williamson. 
Therefore he is a proper party in interest. 

MR. CHAITE: We are of course prepared to hear evidence to that 
effect. 

THE COURT: Well of course, that will have to be proved, and 
that is part of the plaintiff's case. 

MR. CHAITE: The only technical question that I am posing at 


this moment is that I believe when counsel for plaintiff in his opening 


statement does with his own statement not tie in this particular plaintiff 
to the lawsuit involved, the Court may at his discretion grant judgment 
immediately for the defendant. 

THE COURT: Well, Mr. Chaite, you are not familiar with this 
Court. This Court does not dispose of important substantive aiaie 
on technicalities. -- 

MR. CHAITE: Thank you, Your Honor. 

THE COURT: -- or merely because somebody forgot to dot an 

"i" or cross a "t". But I think it would be helpful to the Court if 
you would state your position on what seems to me a rather important 
contention of the plaintiff, namely, that the amount of the forfeiture is 
so large and so disproportionate to the actual damages that might pos- 
sibly have been sustained, that even though it is denominated as liquidated 
damages, it is in effect a penalty. And of course it is fundamental law 
that if what is called liquidated damages is out of all proportion to actual 
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damages, that the amount be regarded as a penalty and the provisions 
will not be enforced, because the law abhors a forfeiture. Now what is 
your position as to that? 

MR. CHAITE: Counsel appreciates this point and will be very . 
happy to explain it. 

THE COURT: To me, so far as the equities are concerned, as I 
hear the opening statements, this is perhaps the most important feature 
of the case. 

MR. CHAITE: True. This is a case where a parcel of ground, 


located on upper Connecticut Avenue, tied in with an existing building 


permit, subject to the zoning laws in existence at the time of issuance 
of that permit, but not tied in with the new zoning law which was passed 
and would take effect the minute this building permit expired -- which 
could not be renewed, Your Honor. This building permit could not be 
renewed any more. 

THE COURT: You mean the project did not comply with the new 

zoning regulations ? 

MR. CHAITE: That is right. 

THE COURT: But it complied with the old building or zoning 
regulations? 

MR. CHAITE: Yes, sir. The building permit in existence at that 
time would permit the construction of this project only if construction 
was begun under the date of that building permit, and no longer. The 
defendants herein had paid $20,000 to $25,000 for plans and specifica- 
tions, cash, which would be lost completely if this project could not go 
forward. They had paid various legal fees, interest on carrying the 
ground. The building permit cost $5,000. The FHA fees cost $5,000. 

THE COURT: What do you mean by the building permit cost you 
$5,000 ? 

MR. CHAITE: When you apply for a building permit, Your Honor, 
there are various fees which the District of Columbia charges the ap- 
plicant; and in this particular case the fee for this building permit 
was approximately $4,500. 
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So that when the parties got together to draw their original agree- 
ment of October 9th, the question then came up as to what would the 
possible loss be to this defendant if Williamson, the contracting party 
who calls himself agent, did not fulfill the terms and obligations of the 
various agreements. If this project could not be built, the land would 

be practically a total loss, the $25,000 already paid -- 

THE COURT: How would it be a total loss? Some other kind of 
a building could be erected on it, could it not? 

MR. CHAITE: Half the size of the one contemplated, Your Honor. 

THE COURT: Oh, I see. | 

MR. CHAITE: Because of the new zoning restriction. 

THE COURT: Maybe it was a good thing for the community, then, 
that the building wasn't put up under the old zoning regulations. 

MR. CHAITE: It was put up under the old one, Your Honor. 

THE COURT: Oh, it was? 

MR. CHAITE: Yes, Your Honor, it was. 


THE COURT: You mean the owners got somebody else to do it? 


MR. CHAITE: No, sir. The owners finally did it themselves, 
after the default. 

THE COURT: Then you didn't lose the cost of the ae and 
specifications, did you? You used them yourselves. 

MR. CHAITE: The question here, Your Honor, posed to me was, 
at the time of using the words "liquidated damages," were the amounts 
set forth in the agreements such that they would be truly liquidated 
damages, or a penalty. As a matter of fact, it is our contention, and 
intention to prove, that the actual damages caused to the defendants 

by reason of the default on the part of Williamson were far in ex- 
cess of the $40,000. But I am talking now about using the term "liquidated 
damages." 

THE COURT: What actual damages did the defendants sustain? 

MR. CHAITE: Actual damages? 

THE COURT: Yes. 
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MR. CHAITE: Increase in labor and material costs; the fact that 
the project had to be built through the winter and not ready for occupancy 
until February, rather than being available in September for renting -- 
damages which, if you include loss of rent, exceed $125,000 to $130,000 
on this deal. 

Now, I wish to merely finish by stating to Your Honor that the sum 
of $40,000 established by the defendants and the plaintiff was not in the 
nature of a penalty; it was not outside the realm of an amount commen- 
surate with possible loss, which both sides conceded; and it was the type’ 
of liquidated damages which gave the agent, Williamson, an alternative. 
It is not a pemalty. It said to Williamson, "Tf you default, we keep the 
$40,000 and you are relieved of any further responsibility to us." 

In other words, Williamson had a choice. He hada choice to pay 
the full purchase price, or walk away from the deal and lose his $40,000. 
And the courts have ruled, in this jurisdiction and others, where those 

circumstances prevail, it is truly liquidated damages and not a 
penalty. 

THE COURT: Before we proceed with the evidence, I am going 
to ask counsel to come to the bench for a moment. (At the bench:) 

THE COURT: Gentlemen, have you explored the possibility of a 

settlement in this case? It seems to me this is an ideal case for a 
settlement. It is just a question of each one wanting something. There 
is $50,000 involved. That is a large amount to forfeit, on one hand. 
On the other hand, no doubt the defendants were put to some expenses. 
So it seems to me that this matter ought to be subject to adjustment. 
Have you explored that? 

MR. CHAITE: We have never discussed it actually, Your Honor. 


THE COURT: Of course, I am not going to urge you to settle. 


That isn't my function, especially when I try cases without a jury. But 
Iam just throwing this out as a suggestion. And you won't hurt my 
feelings if you disregard the suggestion, because you are entitled to 
your day in court, which will be cheerfully accorded, and your not 
accepting the Court's suggestion doesn't affect my attitude a bit. 
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MR. EARNEST: Of course not, and we appreciate it. 

THE COURT: Both of you represent business people, and 
business people of some stature, apparently. So it seems to me you 

24 might with some profit explore that, if the idea appeals to you. 
What do you say, Mr, Earnest? : 

MR, EARNEST: May I state this, that if Your Honor would indulge 
us for a few minutes, I certainly would like to explore the possibilities. 
Our respective clients are here, and my client asked me the same ques- 
tion Your Honor posed, before we started our trial here today. Would 
Your Honor excuse us for a few minutes while we explored it? 

THE COURT: Yes. What do you say to that? 

MR. CHAITE: I would like to take it up with our clients. I think 
it is a good suggestion Your Honor has made. 

THE COURT: We would generally take the midafternoon recess 
in a few minutes. We can take it now, and you may have another five 
or ten minutes to talk to your people. 

MR, CHAITE: Thank you. 

MR. EARNEST: Thank you. 

(Following the midafternoon recess, at the bench:) 

THE COURT: I stayed out a little longer than I would ordinarily, 


thinking perhaps you might need more than just a few minutes. Have 


you made any progress, gentlemen? 
MR. CHAITE: No, Your Honor. We tried. Both sides have 
figures very far apart, and we decided we couldn't get any closer. 
25 THE COURT: If this were a jury case, I would try to explore 
the matter a little further with you and see if the parties could not be 
brought together. But I don't like to do that in a non-jury case, in 
which I have to try the issues myself. Well, we will proceed, gentlemen. 
(Counsel having returned to trial tables:) 
MR. CHAITE: At this time, Your Honor, I would ask leave of this 
Court for the witnesses to please be excluded from the room. 
THE DEPUTY CLERK: All witnesses in the case of Woodner ver- 
sus Sankin will please come up and follow the Marshal to the witness room. 
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THE DEPUTY MARSHAL: All witnesses on both sides, this 
way, please. 

THE COURT: Now, gentlemen, as the Court understands it, the 
pretrial order indicates certain facts are stipulated and undisputed, that 
is, the facts summarized in the pretrial order under the heading "Undis- 
puted Facts." That is correct, is it not? 

MR. EARNEST: That is correct. 

THE COURT: So that you will not have to make detailed proof of 
those facts. Of course, I think the documents referred to should be 
offered in evidence. But otherwise it seems to me the facts therein 
stated do not have to be proven. 

26 MR. EARNEST: Thank you, Your Honor. At this time may I 
offer the option agreement dated October 9, 1957, previously identified 


at pretrial as No. 1? 
(The option agreement, October 9, 1957, 
was marked and received in evidence 
as Plaintiff's Exhibit No. 1.) 


THE COURT: I want to go over the exhibits as they are being 
introduced, since I have to pass on the issues of fact, there being no 
jury. (The exhibit was handed up.) Very well, you may proceed. 

MR. EARNEST: I next offer as Plaintiff's Exhibit 2 the letter 
dated November 18, 1957, previously identified in the pretrial order 
as Exhibit No. 2. 

THE COURT: The letter will be admitted. 


(Letter November 18, 1957, Williamson 
to Garfield & Sankin, was marked and 
received in evidence as Plaintiff's 
Exhibit No. 2.) 


Very well. 

MR. EARNEST: I next offer as Plaintiff's Exhibit 3 the supple- 
mental memorandum dated February 1, 1958, previously identified in 
the pretrial order as Exhibit No. 3. 


(Supplemental memorandum February 
1, 1958 was marked and received in 
evidence as Plaintiff's Exhibit No. 3.) 
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THE COURT: May I make this inquiry of you, Mr. Earnest? 
MR. EARNEST: Yes, Your Honor. | 
THE COURT: I notice that the original option was to expire on 
November ist, 1957. The letter which was introduced as Plaintiff's 
Exhibit 2 is dated November 18, 1957. Was there an extension of the 
option, or was it just tacitly understood that it would be extended? 
MR. EARNEST: It is without dispute, as is provided in the pre- 
trial order, that the option was exercised on November 1, -- 
THE COURT: Oh, I see. I mised that. 
MR. EARNEST: -- by the payment of $39,000. 
THE COURT: Yes. The pretrial order states: 
"On November 1, 1957 said Williamson gave notice 
that he exercised the option." 


MR. EARNEST: Yes, sir. 
THE COURT: Very well. You may proceed. 
MR. EARNEST: I next offer as Plaintiff's Exhibit 4 the original 


of a letter from defendant Julius Sankin, on behalf of himself and his 
co-defendant, dated February 25, 1958, addressed to Joseph M. William- 
son, Agent, a carbon copy of which was previously identified in the pre- 
trial order as Exhibit No. 4. But I now hand the original which has been 
found in the meantime. 

THE COURT: The letter will be admitted. 


(Letter February 25, 1958, Sankin to 

Williamson, was marked and received 

in evidence as Plaintiff's Exhibit No. 4.) 
THE COURT: Very well. 


MR. EARNEST: I call Mr. Williamson, please. Thereupon, 
JOSEPH M. WILLIAMSON, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. EARNEST: 
Q. Will you please state your full name and address, sir. 
A. Joseph M. Williamson. My address is 100 South Bennett, Urbana, 
Ninois. 
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Q. And what is your profession? A. I am an attorney. 

Q. And have been for approximately how long? A. Since 1948. 

Q. Directing your attention to the year 1957, around October, did 
you have some negotiations with the defendants here in respect to the 
acquisition of any real property or option for property in the District of 
Columbia? A. I did. 

Q. And with whom did you deal, as between the two named defend- 
ants inthis case? A. As at that time, with Mr. Julius Sankin. 

29 MR, EARNEST: May I have the exhibits for just a minute? 
(They were handed by the Deputy Clerk.) 
BY MR. EARNEST: 

Q. I show you Plaintiff's Exhibit No. 1, which has been received 
in evidence, and ask you if you are the person named therein as agent. 
A. Iam. 

Q. And for and on whose behalf were you dealing when you signed 
this option agreement dated October 9, 1957? A. I was dealing on 
behalf of Mr. Ian Woodner in his complex of corporations. He hada 
number of real estate corporations. 

THE COURT: You were dealing on behalf of Woodner -- and what 
then? 

THE WITNESS: And his real estate corporations. 

MR. CHAITE: Your Honor, I object to the latter part of that. 

THE COURT: On what ground? 

MR. CHAITE: On the ground that the complex of Mr. Woodner's 
corporations are not material to this case. 

THE COURT: On what ground? 

MR. CHAITE: The complex of Mr. Woodner's other corporations 
are not material to the matter in this case. 


THE COURT: Your objection goes to the probative value, but not 
to the admissibility of the testimony. 
30 You were dealing in behalf of Mr. Woodner and his corporations? 
Is that it? 
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THE WITNESS: Yes, Your Honor. I didn't know which of his 
many corporations he might use as the ultimate building group here. 
I was dealing on his direct behalf. : 

THE COURT: Very well. 

BY MR. EARNEST: 

Q. Did or did you not acquaint Mr. Julius Sankin with the fact 
that you were dealing for and on behalf of Ian Woodner, the plaintiff in 
this case? Mr. Williamson, directing your attention to the option agree- 
me nt of October 9, 1957, did you or did you not acquaint Julius Sankin, 
one of the defendants here, with the fact that you were dealing for and on 
behalf of Ian Woodner, the plaintiff inthis case? A. I did not immediately 
upon the execution of the option agreement, no, sir. 

Q. Did there come a time when you did so acquaint him, -- 

A. Yes. 

Q. -- and if so, approximately when? A. Yes, and it would have 
been within the following 30 days. , 

Q. Did or did not Mr. Woodner come to Washington and participate 
with you in connection with negotiations relating to this matter? 

31 A. I personally attended at least three separate conferences where 
Mr. Woodner was an active participant -- Mr. Sankin, Mr. Woodner and 
myself and others, yes. 

THE COURT: You let your voice go down, and then you can't be 
heard. ; 

THE WITNESS: I am sorry. 

THE COURT: Suppose you repeat your answer. 

THE WITNESS: Yes. On at least three separate occasions I 
attended conferences where Mr. Woodner, Mr. Sankin, myself and others 
were present, and he did participate in those conferences. __ 

BY MR. EARNEST: 

Q. Mr. Williamson, from and after October 9, 1957, can you tell 
us whether or not the defendants turned over to you any plans‘or specifica- 
tions relating to the erection of a proposed eight-story apartment build- 
ing on the property here involved? A. Yes, they did. 
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Q. And did or did they not turn over to you a commitment to 
insure this proposed project, issued by the Federal Housing Administra- 
tion? A. They turned over a preliminary commitment, -- 

Q. Yes. A. -- the only commitment that they could turn over at 
that time. 

32 Q. And then did there come a time on November 1, 1957 when you 
exercised the option by paying the additional $39,000? 

THE COURT: That is all conceded in the pretrial order. So you 
need not offer testimony on it. 

MR. EARNEST: Yes, sir; that is right, Your Honor. 

BY MR. EARNEST: 

Q. Directing! your attention, then, to Plaintiff's Exhibit No. 2 
(handing), that letter was written by you, was it not? 

THE COURT: That is in evidence, and it is conceded. So you 
don't have to go to the trouble of making formal proof. 

MR. EARNEST: Very good, sir. 

THE COURT: It is an unnecessary effort on your part. 

MR. EARNEST: Very good, sir. 

BY MR. EARNEST: 

Q. Prior to the writing of this letter, can you tell us what if any 
discussions you had with the defendant Julius Sankin regarding its con- 
tents? A. This letter, which was signed by me, was presented to me, 
as I now best recall it, as a completed document by Mr. Sankin. It was 
not drafted by me. At the time that the letter was presented to me, it 
was needed that there be numerous additional presentations made to FHA, 


including some amendments to the application for commitment, some 
modifications on the building plans, in an attempt to both make the build- 
ing more desirable to Mr. Woodner -- he thought that the structure was 
32(sic) not a desirable rental structure and he wanted to make changes to 
increase its desirability -- and also to increase the size of the commit- 
ment that could be obtained from FHA. I was discussing those necessary 
changes with Mr. Sankin; or Mr. Harold Velde, who worked for me and 


45 
in my office, was discussing them on behalf of me. And we asked that 


these modifications and changes be submitted to FHA. Mr. Sankin 
indicated that he did not want to take any further step at all with FHA, 
under any hypothesis, unless I signed this letter. It was handed to me 


as a completed document. The time being urgent, I signed it, and it was 
then delivered to Mr. Sankin. 

Q. Yes, sir. Now directing your attention to Plaintiff's Exhibit 
No. 3 (handing), when you signed the document were or were you not 
still acting as agent for Ian Woodner, the plaintiff inthis case? A. Oh, 
yes, I was at all times. 

THE COURT: You were acting as agent for whom? 

THE WITNESS: For Mr. Ian Woodner, 

MR. EARNEST: Will Your Honor indulge me just one minute, 
please, sir? 

THE COURT: Surely. Take whatever time you need. 

BY MR. EARNEST: 

Q. Iinvite your attention to paragraph 3 of the supplemental agree- 

ment dated February 1, 1958. I ask you whether or not the proposed 

33 corporation under that name was formed in fact. A. No, it was 
not. The standard charter which FHA insists be utilized in Section 207 
cases was obtained from FHA. There was uncertainty even then that 
the entire transaction would be completed. Mr. Sankin desired to 
preserve the name of his partner, Mr. Garfield, in some capacity 
toward the building. And so the corporation, although all of the prelimi- 
nary work was done, was not formally formed. 

Q. Mr. Williamson, as you approached February 15, ie at or 
about that time, did the defendants or either of them ever give youa 
preliminary title report on the property here involved? A. I quite 
frankly don't know precisely what you mean by a preliminary title 
report. 

Q. Did you ever get a report of title for the property involved in 
the option? A. I don't believe that I saw an abstract of title.. I know 
that I didn't examine one. 
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THE COURT: You are not asked about an abstract of title. Asa 
matter of fact, it isn't customary in this city to do abstracts of title very 
often. The question is, did you receive a title report, which is an entirely 
different document. 

THE WITNESS: I do not believe that I did. I have no memory now 
that I did. 

BY MR. EARNEST: 

Q. Did the defendants, or either of them, ever -- 

THE COURT: Can't this fact be stipulated? Mr. Chaite, is there 
any contention that a title report was delivered to the plaintiff? 

MR. CHAITE: A title report had been ordered by the defendants 
and was in the possession of the defendants. And discussion regarding 
title was had with Mr. Williamson, as evidenced by his -- 

THE COURT: No, no. I don't want to go into details now. Do you 
dispute the contention of the plaintiff that no title report was delivered 
to the plaintiff? 

MR. CHAITE: Delivered to the plaintiff? 

THE COURT: Yes. 

MR. CHAITE: Or do you mean to Mr. Williamson? 

THE COURT: To Mr. Williamson, yes. 

MR. CHAITE: I don't think it was ever actually delivered to Mr. 
Williamson. 

THE COURT: Will that be stipulated? 

MR. CHAITE: I think so. 

THE COURT: Very well. 

MR. EARNEST: And may I inquire if you will make the same 
stipulation with respect to a deed, that no deed was ever tendered by 
the defendants to either Mr. Williamson or the present plaintiff? 

THE COURT: That no deed -- 

35 MR. EARNEST: That no deed of conveyance was ever tendered 
by the defendants. 

MR. CHAITE: Well, not having received the consideration, I will 
say that no deed was ever executed or tendered or delivered. 
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THE COURT: You will stipulate that? 

MR, CHAITE: Yes. 

THE COURT: Very well. 

MR. EARNEST: You may take the witness. 

THE COURT: This might be a good point at which to suspend 
until tomorrow morning. I would like to ascertain from you, without 
trying to exact any precise commitment, some idea as to how much 
longer your testimony will take. I presume it wouldn't be very long. 

MR. EARNEST: Very short. I may have one other witness for 
three or four questions. 

THE COURT: I suppose the case really depends upon she interpre- 
tation to be placed on undisputed facts. 

MR. EARNEST: Exactly, Your Honor. 

THE COURT: And will your case take any length of time? 

MR. CHAITE: I think we should finish by tomorrow afternoon, 
Your Honor. 


THE COURT: No, no. How long will your case take, approximately? 
How much testimony are you going to put in, in other words? 
36 MR. CHAITE: Direct witnesses, you mean, as far as the defend- 
ants' case is concerned? 
THE COURT: Yes. 


MR. CHAITE: I would say one hour. 

THE COURT: Then we probably ought to be able to finish by the 
end of the morning. 

MR, EARNEST: I would say so, Your Honor. 

THE COURT: I don't want to hurry you, but just to get an idea, 
so as to set up a schedule. 

MR. CHAITE: Is this witness now through with his direct 
examination? 

MR. EARNEST: That is correct. . 

MR. CHAITE: He will not be put on again for direct examination? 

MR. EARNEST: That is correct. 

MR. CHAITE: Thank you. 
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THE WITNESS: Your Honor, would it be impertinent for me to ask 
the Court, I have a case set for argument in Miami, Florida. 

THE COURT: When? 

THE WITNESS: It is set for tomorrow, but I am sure it can be 
put over. 

THE COURT: Are there any further questions of this witness? 

MR. CHAITE: Oh yes. 

THE WITNESS: Then I will obviously have to be here, Your Honor. 

THE COURT: Yes. If counsel could finish up in short order, we 
could sit a little longer -- but apparently not. 

THE WITNESS: Well, thank you. 

THE COURT: Iam sorry. 

THE WITNESS: Thank you very much. 

(At 3:40 p.m. the adjournment was taken until ten o'clock tomorrow 
morning, Wednesday, October 19, 1960.) 


* * * * 


Washington, D. C., 
Wednesday, October 19, 1960 


Before Judge ALEXANDER HOLTZOFF the trial was re sumed at 
10:55 a.m. today, following the disposition of other Court business. 
Appearances: 
For Plaintiff: 
MR. JAMES M. EARNEST 
MR. JAMES D. NEWTON 
For Defendants: 
MR. ARTHUR M. CHAITE 
| PROCEEDINGS 
THE DEPUTY CLERK: Woodner versus Sankin. 


THE COURT: You may proceed, Mr. Earnest, when you are ready. 

MR. EARNEST: Thank you, Your Honor. At the recess last night 
I had concluded the direct examination of this witness and tendered him 
for cross-examination. 

THE COURT: Very well. Is there cross-examination? 
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CROSS EXAMINATION 
BY MR. CHAITE: 
Q. Mr. Williamson, have you seen and read the pleadings in this 
instant case? A. No, I have not, Mr. Chaite. I have seen them; but -- 
THE COURT: Just answer questions, and don't go beyond them. 
THE WITNESS: No, I have not. 


BY MR. CHAITE: 
Q. You have not read the pleadings. Did you see yesterday 
Plaintiff's Exhibit No. 3, which purported to be a letter written by you 
to the defendant, Mr. Sankin, which you, I believe, said on direct examina- 
tion was merely handed to you for signature? A. Yes, I did see the 


instrument. 

MR. CHAITE: May I have it, please? Iam sorry; I want Exhibit 
No. 2. I would liketo correct that, Mr. Reporter, to Plaintiff's Exhibit 

No. 2. 

BY MR. CHAITE: 

Q. Did you read that letter? <A. Yes, I have read that letter. 

@. And you signed it? A. Yes, I signed the letter. 

Q. And you know the contents thereof? A. I did then. I believe 
Ido now. I couldn't recite all of it. | 

Q. Thank you. Mr. Williamson, what was the first occasion with 
reference to this particular case at bar that you met the defendant, Mr. 
Julius Sankin? A. Probably a matter of a few days ahead of the date 
on the option agreement, I met him at a law office here in Washington, 
D. C., with whom I was associated in the trial of numerous cases, as 
trial counsel. 

Q. What was the name of that law office? A. Danzansky 
Dickey, of 1406 G. 

Q. What was the purpose of this meeting? A. Mr. Sankin was 
introduced to me as a builder who had a package consisting of plans and 
specifications, certain documents that he had submitted to FHA, land, 
which he was endeavoring to finance in order that a structure’ be 
erected on that land. 


50 

THE COURT: When did that take place? 

THE WITNESS: Shortly before the date on the option agreement. 
It would have been late September or early October of 1957. 

THE COURT: What is the relevancy of all this? All prior 
negotiations merged in the option agreement. 

MR. CHAITE: The relevancy here, Your Honor, is the question 
of agency and undisclosed principal. . 

THE COURT: The question of agency? 

MR. CHAITE: That is right. 

THE COURT: You mean you are disputing Mr. Williamson's 
agency for Woodner? 

MR. CHAITE: Yes, Your Honor. 

THE COURT: Does Woodner admit that Williamson is his agent? 

MR. EARNEST: He will so testify, Your Honor. And this witness 
has already testified that he was agent. 

THE COURT: Of course, Mr. Williamson so testified. He is sub- 
ject to cross-examination. 

MR. EARNEST: Yes, sir. 

THE COURT: But in the complaint Mr. Woodner admits that Mr. 
Williamson acted as his agent, and Williamson so testified. Now are 
you disputing that? 

MR. CHAITE: Yes, Your Honor. 

THE COURT: Where would that get you, then? Is it your conten- 

42 tion that if this deposit is returned, it should be returned to 
Williamson, instead of to Woodner? 
MR. CHAITE: Your Honor, we are not discussing at this particular 


moment the question of return of deposit. 

THE COURT: The Court is asking this question. Suppose you could 
show that it is not true that Williamson acted as Woodner’s agent, al- 
though Woodner and Williamson both say he did. If Williamson acted in 
his own right, then is it your contention that if this deposit is to be re- 
turned, it should be returned to Williamson? 


43 
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MR. CHAITE: No. My contention is that if that is the case, then 
this case is not well brought by the name of Ian Woodner as plaintiff. 

THE COURT: Yes. But I would permit Mr. Williamson to come 
in as a party, under those circumstances. I sit here to do justice, and 
not to rule on technicalities. 

MR. CHAITE: I am willing to see justice done, too. That is the 
reason I am here, Your Honor, in an endeavor to do justice. 

THE COURT: What justice requires is a determination whether 
you should keep this money or you should return it. Whether it is re- 
turned to Woodner or Williamson is a technicality, because I presume if 
it is returned to Williamson, Williamson will pay it over to Woodner. 

MR. EARNEST: Why, of course. 

MR. CHAITE: But, Your Honor, it seems to me that we are sitting 


here this morning in a court of equity. 
THE COURT: Precisely. 
MR. CHAITE: And equity also calls for the fact that the person 


coming into court with equity should have equitable rights. 

THE COURT: Well, you proceed with your examination. 

MR. CHAITE: If Your Honor wishes, I don't have to push this 
question of agency too far. I can cut that short, if you think -- 

THE COURT: I am going to let you put in your case, Mr. Chaite. 
You may proceed. You are within your legal rights. 

MR. CHAITE: Thank you, sir. 

THE COURT: But I am just indicating what is lurking in my 
mind tentatively. 

MR. CHAITE: And I am taking that into great consideration, Your 
Honor. 

BY MR. CHAITE: 

Q. In that case, Mr. Williamson, let me approach this from 
another point of view. You claim that you were acting as agent for Mr. 
Ian Woodner. Under what authority did you proceed as agent for Mr, 
Woodner? A. As his attorney, a close personal friend, a person who 
was in daily telephone or personal conversation with him, having 
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worked for him for perhaps ten years at that time. 

Q. Did you have any written authority? A. I probably had 
voluminous files of written. authority, yes. No specific authority in 
writing that I now recall vis-a-vis this transaction. But my authority 
was rather broad. 

Q. You have none of that here with you, no written authority? 

A. No, I do not have it here with me at this time. I didn't know it 
would be needed. 

Q. Were there any limitations on that authority? A. Undoubtedly 
some limitations. But they were rather broad and not too well defined. 

Q. And who gave you that authority? Was it Mr. Ian Woodner, 
or one of the corporations or the many corporations that you said you 
represented? A. I represented Mr. Ian Woodner, who was the dominant 
stockholder in these family corporations. The authority would have come 
from him, and indeed from the other stockholders, because I was also 
somewhat close to them. 

Q. Now when you executed this option agreement dated October 
9th, 1957, did you pay for that option agreement? A. I gave him a 
thousand dollars, yes. 

Q. Whose check was it? A. I frankly don't recall. It could have 
been mine. It could have been a check from Rock Creek Plaza. It could 

45 have been Mr. Jason's. It could have been Mr. Woodner's. I really 
don't recall. And ultimately it was Mr. Woodner's money. 

Q. What do you mean, ultimately it was Mr. Woodner's money? 

A. Mr. Chaite, at that time I was preparing for the trial of a case 
where we had an ultimate verdict of over a million dollars. He was 

the only client that I was actively representing at that time. All of the 
funds that I had were funds that he had given to me. It was either given 
to me prior to that time as a fee or as a special deposit. But it was his 
money. He knew then that it was his, and I knew that it was his, even 

if I was simply advancing it for him. 

Q. You mean that you had the right to spend your money and 
claim it as being Mr. Ian Woodner's personal funds? A. I believe 
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for a thousand dollars that I could have done it at that time, yes. 

Q. Well as a matter of fact, the check was your own personal 
check. A. I will accept your suggestion. I don't have an independent 
memory. 

Q. And then when the $39,000 payment was pai ats made, 
whose check was that? A. That was my check. 

Q. Where did you get those proceeds from? A. I borrowed 

46 that money from Mr. Victor Frinckel, a friend of mine in Balti- 
more, Maryland. 

Q. You borrowed it personally? <A. Yes. I hypothecated some 
notes that Mr. Woodner had givento me. And Mr. Frinckel talked to 
Mr. Woodner on the phone. Mr. Frinckel knew that I was acting -- 

THE COURT: Mr. Chaite, do you contend that you have, a good 
case on the merits? If you do, don’t bury it with a lot of technicalities, 
because I might not be able to find the merits. 

MR. CHAITE: Thank you, Your Honor. It was very important to 
us, Your Honor, to try to show the Court, by evidence of both Mr. 
Williamson and Mr. Woodner, that Mr. Williamson was not acting as 
an agent for Mr. Woodner. 

THE COURT: But that he was acting as a principal? 

MR. CHAITE: Maybe a principal of his own. 

THE COURT: Very well. If so, I would permit the plaintiff to 
amend the complaint so that Williamson would be the plaintiff. 

MR. EARNEST: ‘Thank you. 

MR. CHAITE: Fine; thank you. 

THE COURT: It is immaterial. You are just wasting hd Court's 
time. But, worse than that, you are creating the impression that you 


have to grasp at straws in order to win. Now that is not good. 
47 MR. CHAITE: Well, it is not my intention to grasp at straws. 
THE COURT: It may not be your intention, but that is what happens 
when a lawyer is wasting time on technicalities. Why don't me get to 
the merits? 
MR. CHAITE: Well, I would like one other point brought up before 
we come to what you think are the merits. 
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THE COURT: Very well. You may go on in your own way. 
BY MR. CHAITE: 

Q. On October 9th of 1957, Mr. Williamson, wasn't it true that 
the status of Mr. Woodner was such that under the Federal Housing 
Administration he was considered persona non grata with FHA and on 
a national black list 'that was sent over to all the FHA offices throughout 
the country? A. Mr. Chaite, that is absolutely untrue, and you have 
personal knowledge that it is. 

Q. You have personal knowledge? A. I believe you have. It was 
untrue. 

THE COURT: Now what was untrue? 

THE WITNESS: It was untrue that Mr. Woodner was persona non 
grata in FHA at that time. I had already resolved that there were for- 
mal instruments to be taken care of; that Mr. Woodner was a completely 
acceptable builder then, prior to that time, and now. 

48 BY MR. CHAITE: 

Q. Iam not talking about now. I am talking about the time that 
you represented yourself as agent for this purpose of entering into 
this agreement. A. Mr. Chaite, the day that the option agreement was 
signed, Mr. Sankin and I sat together for a substantial period of time. 
He as an attorney read a pretrial memorandum that I had filed in the 
condemnation suit -- 


THE COURT: Well now, just a moment. You are not answering 


any question. 
THE WITNESS: I am sorry. 
THE COURT: Ask the next question. 
BY MR. CHAITE: 
Q. The point Iam trying to make to you, Mr. Williamson, -- 
THE COURT: No, don't make any point. Just ask questions. 
BY MR. CHAITE: 
Q. Isn't it true, Mr. Williamson, that the reason that you signed 
this agreement, if you were acting as agent for Mr. Woodner, was the 
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fact that Mr. Woodner himself could not enter into a contract of this 
nature at the time of October 9, 1957? A. No, that is not true. 

THE COURT: Why was Mr. Woodner's name not disclosed as 
the principal ? 

THE WITNESS: At that particular time Mr. Woodner was in New 

49 York City and I was down here. I don't want to go too a but I 
was preparing for a trial, -- 

THE COURT: No, no; you are not answering the Court's question. 
Did you disclose to Mr. Sankin that you were acting for Mr. Woodner ? 

THE WITNESS: Yes, plainly and repeatedly, Your Honor. 

BY MR. CHAITE: 

Q. When did this occur, Mr. Williamson? A. Prior to the time 
of the execution of that, and repeatedly after that time. 

THE COURT: Prior to the execution of what? 

THE WITNESS: The instrument bearing date October 9th. 

THE COURT: Prior to the execution of the option agreement? 

THE WITNESS: Yes, Your Honor. 

BY MR. CHAITE: 

Q. But you testified yesterday afternoon that that was not so, 
Mr. Williamson. You said that -- 

THE COURT: No, no; don't make statements to the witness. You 
may ask a question. 

BY MR. CHAITE: 

Q. Mr. Williamson, what was your testimony yesterday afternoon 
on direct examination with Mr. Earnest when he asked you that very 
same question? A. My memory of that testimony was that within the 
30-day period following the execution of that agreement I sat in in 

50 at least two or three conferences where both Mr. Woodner, Mr. 
Sankin, myself and others were present. 

THE COURT: According to the Court's notes, your testimony 
was that subsequent to the initial conferences with the defendants, the 
witness informed the defendants who his principal was; and that still 
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later his principal, Mr. Woodner, participated in the conferences. 
Those are my notes of the testimony. I think we are wasting a lot of 
time over nothing, Mr. Chaite. Don't forget, there is no jury here. 

MR. CHAITE: I know that. If Your Honor pleases, may I take it 
now that Mr. Williamson is a party to this transaction, on motion made 
by Mr. Earnest? 

THE COURT: I beg pardon? 

MR. CHAITE: May I take it now that Mr. Williamson is a party 
to this transaction on a motion made by Mr. Earnest? 

THE COURT: He hasn't made any motion. 

MR. CHAITE: I thought I heard him get up and say he so moves. 

THE COURT: I didn't so understand him. 

MR. EARNEST: No, I did not. If it becomes necessary, as we g0 
along with the trial, I would so move. But I have made no such motion. 

51 THE COURT: Well there is nothing before the Court, because the 
Court doesn’t entertain hypothetical motions. 
BY MR. CHAITE: 

Q. Mr. Williamson, when you entered into these various docu- 
ments which are Plaintiff's Exhibits 1, 2 and 3 -- No. 1 being the option 
agreement, 2 being your subsequent letter that you signed relating to 
the contractual terms of the option agreement, and 3 being the supple- 
mental memorandum which you signed -- you agreed, if I understand 
these documents correctly, that in the event you did not make full pay- 
ment in accordance with the terms of these documents, that the amount 
which you agreed would be the deposit called for under this contract 
would be forfeited and kept by the defendant herein as liquidated damages, 
and that thereafter you would be freed of any further responsibility with 
regard to any obligation of any sort to the defendant herein. 

MR. EARNEST: If Your Honor please, -- 

THE COURT: Just 2 moment. 

MR. EARNEST: - I object to this question, 

THE COURT: The objection is sustained. 

MR. EARNEST: The documents speak for themselves. 
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THE COURT: The documents speak for themselves. That is true. 

MR, CHAITE: Thank you. 

THE COURT: We will take our usual midmorning recess at this 

time. (Following brief recess:) 

THE COURT: You may proceed, Mr, Chnite. 

MR. CHAITE: At this time, Your Honor, I have no further ques- 
tions of this witness. 

THE COURT: Very well. 

MR. EARNEST: I have no questions, Your Honor. 

THE COURT: You may step down. 

THE WITNESS: At this time am I completely excused, Your Honor? 

THE COURT: Do counsel wish to excuse the witness? | 

MR. CHAITE: I would like to have him wait an hour, may it 
please Your Honor. % : 

THE COURT: You may call him as your own witness? Is that it? 

MR, CHAITE: I may. 


THE COURT: Then let the witness return to the witness room, 
please. (The witness Williamson accordingly left the stand.) Thereupon, 
IAN WOODNER, 
being first duly sworn, was examined and testified as acc 
DIRECT EXAMINATION 


BY MR. EARNEST: 

Q. Please state your name and address. A. My name is Ian 

Woodner, 39 West 67th Street, New York City. 

Q. You are the plaintiff inthis case? A. Yes. 

Q. With respect to the option agreement of October 9, 1957, and 
the other agreement dated February 1, 1958, will you tell the Court 
whether or not you authorized Joseph Williamson to act for and on 
your behalf as agent. A. I did. 

Q. With respect to the sum total of $50,000 which has been paid 
as testified to before this Court, whose money was it? A. Mine. 

MR. EARNEST: Take the witness. 
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MR. CHAITE: No questions, Your Honor. 

THE COURT: You may step down. (The witness, the plaintiff 
Woodner, left the stand.) 

MR. EARNEST: May it please the Court, the plaintiff rests. 

ON DEFENDANTS' MOTION TO DISMISS 

MR. CHAITE: At this time, Your Honor, the defendants wish to 
move for a judgment against the plaintiffs in the instant case, on the 
ground that the testimony brought out by the plaintiff and the witness 
does not in any way prove that the forfeited deposit in this case was 
not a just amount and therefore should be considered as a penalty and 
not as liquidated damages. 

THE COURT: Mr. Earnest, the Court will hear you. 

MR. EARNEST: May I have the exhibits, please? May it please 
the Court, the question presented here, as I see it, on the record made 
thus far, is basically one of interpretation of the October -- 

THE COURT: You have another set of exhibits, have you not, Mr. 
Earnest, because I want to have these before me while I am following 
your argument. 

MR. EARNEST: Yes, sir. (The exhibits were handed up.) 

THE COURT: You may proceed, Mr. Earnest. 

MR. EARNEST: The basic question as we see it before the Court 
is the interpretation of the October 9 option agreement, of 1957, and the 
February 1 agreement, of 1958. As we understand the law, whether or 
not the Court will determine if there be liquidated damages or a penalty 
here is a question to be determined as of the date of execution of the 
agreements themselves. 

Now we start out with an option agreement which in paragraph 1 
obligates the owners to turn over certain plans and specifications for 
this building; and also to turn over the commitment issued by FHA in 
connection with the proposed apartment to be erected on the land here 
involved. 


For a period of 23 days an option was accorded here upon the 


payment of a mere thousand dollars. Nowhere in the agreement 
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do we speak of liquidated damages or penalty as such. They merely 
provide, on page 3 in the top paragraph, that in the event of no notice 
of the exercise of the option within the time period of 23 days, or by 
November 1, that the option would expire and that the owners might 
retain the $1,000 received under the terms of the icupiacan as their 
sole property. 

Among other things, the option agreement provides that it should 
not be recorded. And then seasonably and on November 1, 1957 the 
option was exercised upon payment of the agreed consideration of an 
additional $39,000. 

Then next in chronology, having now exercised the option and 
having until January 29, 1958 within which time to execute it, comes 
this letter of November 18, 1957. In the first numbered paragraph the 
parties provided that inasmuch as the option agreement spelled out the 
essential elements of a contract of sale, that Joseph Williamson waived 
the requirement in the option agreement that a more formal contract of 


sale be entered into. So that to that extent I suppose constitutes a modi- 


fication of the option agreement. 

THE COURT: What was waived by that? What do you say the 
parties waived? 

MR. EARNEST: In paragraph number 4, if Your Honor pleases, 
page 1, of the option agreement, it is provided that in the event the 

56 optionee shall elect to exercise the option, in the manner -- 

THE COURT: When you say paragraph 4, are you referring to 
the option agreement ? 

MR. EARNEST: Yes, sir. It is just before the numbered para- 
graph 1, sir, on page 1. 

THE COURT: Yes, I see it. 

MR. EARNEST: That in the event of the exercise of the option, 
the parties hereto agreed to -- 

THE COURT: No. I just asked you the question, what was the 
modification or waiver in the subsequent agreement. What was modified 
or waived in the subsequent agreement ? 
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MR. EARNEST: What was waived was this: In paragraph numbered 
1 of the letter of November 18 they provide, in the concluding three lines, 
that inasmuch as the option agreement spells out the essential terms of 
the contract, "I have agreed with you" -- 

THE COURT: No, no. Just tell me in a sentence or two what was 
waived, without reading the contract. 

MR. EARNEST: Drawing up a formal contract of sale and spelling 
out specifically the terms of the sale. 

THE COURT: You mean the preparation of a specific contract was 
waived? Is that it? 

MR. EARNEST: That is right. 

THE COURT: Wasn't there an extension of time, also? 

MR. EARNEST: Not at this point. Not at this point, no, sir. 

THE COURT: You are referring to the letter of November 18, 1957? 

MR. EARNEST: Yes, sir. 

THE COURT: That didn't extend any time? 

MR. EARNEST: No, sir. 

THE COURT: I see. 

MR. EARNEST: Because I had 90 days, or until January 29, 1958, 
within which to close. 

THE COURT: He did waive the requirement of a formal contract? 

MR. EARNEST: That is right, sir. 

THE COURT: Very well. 

MR. EARNEST: Then in paragraph 2 Williamson acknowledged 
receipt of the plans and specifications which the owners were obligated 
to furnish to Williamson under paragraph 2 of the option agreement. 

And in paragraph 3 he acknowledged photostatic copies of a 
commitment to insure, which was covered in paragraph 3 of the original 
option agreement. 

And then the significant paragraph involved is that they provide in 
paragraph 6 -- bearing in mind, now, that I still have until January 29, 
1958 to pay the other monies -- they provide and inject into the negotia- 


tions for the first time a provision in respect to liquidated damages. 
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And they say that: 

"In the event I do not complete this transaction within 

the 90-day period commencing November 1, 1957, then you 

will retain the $40,000 heretofore paid on account of the 

purchase as liquidated damages, and all further obligations 

between the parties shall be of no further force and effect 

whatsoever." 

Our first position in respect to that is, and we believe that the rule 
is correctly set forth in the Littlepage case in 34 Appeals D.C. 257, where 
the court said this: 

"It of course goes without saying" -- 

THE COURT: What point are you now trying to prove? : 

MR. EARNEST: No consideration, and that this is nudum pactum 
in so far as the injection into these proceedings of the $40,000 liquidated 
damages. 

The Circuit Court said: 


"It goes without saying that the promise to do a thing 
which the promissor is already bound to do is not a good 
consideration upon which to found another promise. The 


right to recover is therefore based solely on the naked 

promise of the defendant in said supplemental contract. | 

It may be conceded that parties sui juris are at liberty | 

to contract as they will, and that in the absence of fraud 

courts of justice will not relieve them. But this con- 

cession is subject always to the condition that there should 

be a consideration for the promise upon which a recovery 

is sought." | 

Also in Northern Commercial Company versus -- 

THE COURT: What case were you quoting from ? 

MR. EARNEST: I am quoting from Littlepage versus Neale 
Publishing Company, 34 Appeals D.C. 257, reading from page 264. 

THE COURT: You do not have the book here? 
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MR. EARNEST: No, sir; I did not bring it down. 
’ THE COURT: Very well. I will send for it. 

MR. EARNEST: Also, if Your Honor please, in Northern Com- 
mercial Company versus United Automotive, 101 Fed. Supp. at page 169, 
Alaska, the court states that the agreement to modify the original con- 
tract must have sufficient consideration to support it, as in the case of 
any other contract. 

THE COURT: There are authorities, Mr. Earnest, which hold that 
a modification of a valid contract does not require a new consideration. 
And some years ago I have had occasion to so hold. I don't remember 


the name of the case, or how the question arose. But I am wondering, 


though, whether the question isn't academic. Isn't there a consideration 
for this letter of November 18, 1957? 

MR. EARNEST: I fail to find any for it. 

THE COURT: I wonder if an agreement to relieve Williamson of 
any further obligations, in exchange for his granting the privilege that 
the defendants retain the $50,000 in case of a breach, whether that is 
not a consideration. 

MR. EARNEST: I would not think so, because the time for per- 
formance by the payment of the additional purchase price has not yet 
arrived. 

THE COURT: I understand. But you can agree in advance that if 
you commit a breach of your contract -- . 

Suppose A and B make a contract, an executory contract to be 
executed in the future. 

MR. EARNEST: Yes, sir. 

THE COURT: And then later on they enter into a supplemental 
agreement, and in that agreement B agrees that if A should in the future 
commit a2 breach of the contract, he, B, will not pursue any claim against 
him, but will satisfy himself entirely by the forfeiture of the deposit. 
Now isn't that a consideration? 

MR. EARNEST: I would have some doubts about it, sir. I would 
have some doubts about it. 
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THE COURT: It may be either a detriment to the promissor or a 
benefit to the promissee. This would certainly be a detriment to the 
promissor, because they practically say, "We won't sue you for any 
more than $50,000, but we will just keep the $50,000." 

61 I think a covenant not to sue, which this is, is a consideration. 
And it seems to me that a covenant not to sue is valid even if it is 
given before a cause of action arises. 

MR. EARNEST: I follow Your Honor's thinking. 

THE COURT: I am suggesting this to you tentatively so that if 
you have any comments you wish to make, you will have an opportunity 
to discuss the matter. 

MR. EARNEST: Yes; thank you, Your Honor. 

THE COURT: I don't like to keep back thoughts that are in the 
back of my mind until the time when counsel has no opportunity to 
comment on them. 

MR, EARNEST: Very good, sir. 

THE COURT: That is why I am interjecting this thought at this 
time. raat 

MR. EARNEST: Very good, sir. But aside and apart from our 
contention in that respect, we also assert that the total amount of 
$50,000 which was ultimately put up here is entirely disproportionate 
and unreasonable and as a matter of law should be held to constitute 
a penalty. 

And before I develop that, with one or two citations of cases, may 
I come to the February 1, 1958 agreement? When the balance of the 
purchase price was not paid on January 29, 1958, within the 90-day 
prescribed period for payment, the parties then drew this agreement 
of February 1. In paragraph 1 they extended the time for payment for 

a period of 15 days, or until February the 15th, 1958. 

At that time, Your Honor will recall, only $40,000 had been paid 
at the time of the exercise of the option agreement. And in order to 
get an extension of 15 days, on February 1, as Your Honor will note 
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from paragraph 2 of the February 1 agreement, the purchaser did two 
things -- 

No. 1, they agreed to pay the additional sum of $2,000; and, No. 2, 
they agreed to increase the purchase price to the extent of $5,650. 

So that for the extension of 15 days, they were obligated to pay 
approximately $1,000 a day, being the $10,000 plus the increase in the 
purchase price of $5,650. 

Then in paragraph 3, to show the overreaching character of the 
owners here, they then provide that Williamson would immediately 
cause to be formed a corporation to be known as 5410 Connecticut, to 


be formed in accordance with the pertinent sections of the Federal 
Housing Act. 

Then in No. 4 Williamson represents and covenants that he had 
obtained a commitment in the amount of $2,545,000 in connection with 
the proposed improvements to be made; and he agrees to assign the 
commitment, together with the plans and specifications prepared by 


the owners and turned over to Williamson, to this corporation; and also 
to assign to them the building permit, as I recall, which had been obtained 
by the owners and likewise turned over to Williamson. All of that is 
covered, if Your Honor please, in paragraph 5 -- 
‘Williamson hereby warrants that as further induce- 

ment for the granting of said extension, he will immediately 

assign and transfer to said corporation said commitment 

together with all plans and specifications" -- 

THE COURT: What bearing does all of this have? 

MR. EARNEST: All of this has this bearing, in my humble judg- 
ment, going to the reasonableness of the amount involved here, because 
he is called upon, as Your Honor will see when we get into the line of 
this agreement, not only does the agreement provide that all payments 
made hereunder -- and I am not in agreement with counsel on the other 
side as to how that is to be interpreted -- not only are all payments made 
hereunder to be forfeited; but in addition we are to turn back to him the 
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corporation, turn back to him the plans and specifications, turn back to 
him the loan commitment, turn back to him the application for loan which 
had been approved by the FHA -- all of this in addition to, according to 
their theory, forfeiting $50,000. 

So I think this is quite pertinent when we come to interpret this 
agreement as to whether or not this purported forfeiture was reasonable 
or voided proper relationship to anticipate damages. 

The provision that covers what I have just said is found in paragraph 


"In the event that Williamson should fail to consummate 

said agreement on or before the 15th day of February, 1958, 

and particularly to pay the unpaid balance of $280,650, then 

and in that event all payments made hereunder shall be for- 

feited, surrendered and remain the property of Joseph A. 

Garfield and Julius Sankin, as liquidated damages; and 

further, the stock of the said corporation, together with 

its entire assets, and particularly the property herein- : 

before described, shall be delivered over to and become 

the property of Joseph A. Garfield and Julius Sankin, with- 

out cost to them, and the said Williamson intending hereby 

to relinquish in such event all right, title and interest of 

every type and character in and towards such real estate, 

the corporation, the stock of such corporation, and all 

assets thereof." 

It seems to me that in one of our earlier cases, Davy versus 
Crawiord, in 79 U.S. Appeals D.C. 375, the court laid down the rule 
which has been followed in other cases here, in which they say this, 
in substance, that in order to determine whether or not a provision 
should be construed as a penalty, the contract must be construed as 
a whole as of the date of execution. : 

65 And then they say that damages stipulated in advance should not 
be more than those which at the time of execution of the contract can be 
reasonably expected from its future breach; and agreements to pay 
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fixed sums plainly without reasonable relation to any probable damage 
which may follow a breach will not be enforced. 

Then they go on to say this, that the provisions of the covenants 
are so strictly drawn that the slightest slip on the part of the tenant 
would cause him to lose his entire equity. The landlord might take 
possession if any installment of rent is late for any reason whatsoever. 

THE COURT: Where are you reading from? I have the book here. 

MR. EARNEST: I am reading from the case -- 

THE COURT: Yes; I have the case. 

MR. EARNEST: I am sorry, I don't have the page number on my 
memorandum. 

THE COURT: You are referring to the case of Davy versus Craw- 
ford? 

MR. EARNEST: Yes, sir. I am sorry, but I don't have the page 
noted. 

THE COURT: I see it now. 

MR. EARNEST: And I was coming to the provision -- maybe 
Your Honor can pick it out -- "Other provisions in the contract." 

66 THE COURT: Yes, I see it. 

MR. EARNEST: -- “emphasize its unconscionable and overreach- 
ing character. The tenant is not even permitted to record his agreement." 
Neither were we inthis case. "This is on the theory that such record 
interest in the property might be inconvenient to the landlord in effecting 
some of the methods of seizure provided in the contract," and so forth. 

Now we have tried to analyze some of the cases in respect to 
proportions or bearing on the relationship of the amount of the so-called 
liquidated damages, and the amount involved in the contract. 

We have here, as Your Honor knows, a substantial amount of 
money. And over and above the forfeiture of that, we have all of the 
property which we acquired from them -- the building permit, the ap- 
plication for the loan at FHA -- everything going back to them, together 
with another loan commitment, a permit takeout loan commitment, which 
the contract recited that we had procured. 
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It seems to us, when you bear all of these things in mind, that the 
amount involved is entirely disproportionate to any reasonable damages 
which the parties may have contemplated they may have suffered upon a 
breach at the time of the execution of the agreement. 

THE COURT: Do you wish to say anything in reply, Mr. Chaite? 

MR. CHAITE: I would like to point out to this Court, Your Honor, 
that the items which Mr. Earnest says that my clients, the defendants 
herein, are seeking to take back were items that belonged to them at all 
times. They had never been transferred to the plaintiff herein, because 
they were to be transferred only -- 

THE COURT: There is no doubt about that. But the a your 
adversary was making was this, that you went to the expense of preparing 
the plans and specifications, you went to the expense of obtaining the per- 
mit, you went to the expense of obtaining a commitment from the FHA; 


but you still could use all those items in connection with the project if 


you got some other contractor to step in. 

MR. CHAITE: Yes, sir. 

THE COURT: I think that is the point; at least that is the point I 
understood Mr. Earnest was making. 

MR. CHAITE: And he is correct on that point, and we did use those 
items. The point here resolves itself into two possibilities. One, what 
was the intent of the parties when they drew this document? What kind 
of damages could they suffer on the part of the defendants if the plaintiff 
actually defaulted? And in this particular case the damages would and 
could be and were foreseeable much more than the $40,000 and the sub- 
sequent $10,000 which was agreed upon. 

THE COURT: The $50,000. 

MR. CHAITE: The full $50,000. As a matter of fact, the citation 
quoted by Mr. Earnest in the landlord and tenant case, where the land- 
lord without any right of any kind to be absolved from any responsibility 
loses his rent deposit, it is different in this case. The courts in the 
District of Columbia have held that a provision in the contract for the 
sale of realty, stating that in the event of the purchaser's default the 
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deposit may be forfeited at the option of the seller, and the purchaser 
relieved of all further liability, is valid and enforceable. Sheffield 
versus Paul T. Stone, Incorporated, 68 Appeals D.C. 378. 

THE COURT: Is that in your memorandum? 

MR. CHAITE: Yes, sir. And the leading case in this matter, 
which is quoted by Williston and all other textbook writers, is the deci- 
sion of Somerville, J. in the Alabama decision of Keeble versus Keeble, 
85 Alabama 552; 5 Southern 149, on page 150, quoting as follows: 

"Where the agreement is in the alternative, to do one of 

two acts, but is to pay a larger sum of money in the one 

event than in the other, the obligor having the election to 

do either, the amount thus agreed to be paid will be held 

liquidated damages and not a penalty." 

The contracting parties, Your Honor, went further than merely 
stating "If you default, you lose so much money." They said in actual 
fact -- and both parties were attorneys who knew what they were talking 
about. This is not a question of protecting an innocent tenant -- they 
said here, "We understand we cannot at this particular moment evaluate 
the actual loss to you in the event this deal doesn't go through. We know 
that the zoning law is being changed. We know you have paid various 
fees. We know that you will be involved in a winter construction rather 
than a summer construction. And we agree that if we don't go through 
with this contract, we will lose our forfeit. But remember, in considera- 
tion for that you cannot sue us for damages, you cannot sue us for any 
actual loss that you may sustain." 

And I maintain that plaintiffs, not counsel for plaintiffs, but plain- 
tiffs in their testimony should have brought before this Court the fact 
that they paid a penalty; that they didn't understand it to be anything else 
but a penalty. And it cannot be cured by counsel's statement in defense 
of the motion that I made to Your Honor. 

THE COURT: You were referring to the case in 68 Appeals D.C. 
378, Mr. Chaite. How does that case help you? 
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MR. CHAITE: Is that the Sheffield versus Paul T. Stone? 

THE COURT: Isn't that the case you were referring to? 

MR, CHAITE: Yes, sir. 

THE COURT: How does that case help you? 

MR. CHAITE: In that particular case the defendant was 5 allowed to 
keep the deposit as a forfeiture. 

THE COURT: The purchaser was allowed to recover back the 
deposit in that case. 

MR. CHAITE: I think, Your Honor, -- 

THE COURT: The purchaser brought suit in the Municipal Court. 
The court found for the defendants. The Court of Appeals sla the 
decision of the Municipal Court. 

MR. CHAITE: I was merely quoting the maxim to you here, Your 
Honor. 

THE COURT: I beg pardon? 

MR. CHAITE: I was quoting to you the maxim here, the court's 


decision on this matter of interpretation of the right of the forfeiture in 
that matter. 


THE COURT: I see. 
RULING ON DEFENDANTS' MOTION TO DISMISS 

THE COURT: The defendants move to dismiss the complaint at 
the close of the plaintiff's case. It appears from the evidence introduced 
in his behalf that the plaintiff, Ian Woodner, acting through an agent, 
Woodner remaining at the beginning as an undisclosed principal, entered 
into an option agreement on October 9, 1957, with the defendants, by 
which the defendants granted an option to the plaintiff to purchase certain 
real property located at the corner of Connecticut Avenue and Legation 
Street in Washington, D.C. on or before November 1, 1957, at the pur- 
chase price of $325,000, payable within 90 days after the exercise of 
the option. The plaintiff elected to exercise the option and ssi a total 
sum of $50,000 towards the purchase price. 

On November 18, 1957 the contract was modified in certain respects 
in a letter written by the plaintiff's agent to the defendants. Paragraph 6 
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of the modification provided as follows: 
"In the event I do not complete this transaction within 

the 90-day period commencing November ist, 1957, then 

you will retain the $40,000 heretofore paid on account of 

the purchase as liquidated damages, and all further obliga- 

tions between the parties shall be of no further force and 

effect whatsoever." 

Later by a supplemental agreement the plaintiff's time to make 
payments for the property was extended by 15 days. 

It is undisputed that the plaintiff, apparently finding himself unable 
to finance the project or for some other reason, did not make the pay- 
ments required by the agreement. On February 25th, 1958 the defend- 
ants, in a formal letter, terminated the plaintiff's rights under the agree- 
ments. This suit is brought to recover back the $50,000 deposit paid by 
the plaintiff toward the purchase price of the property. 

It is contended in behalf of the plaintiff, first, that the modification 
of the original option agreement, this modification for the first time 
bringing in a provision that in case of plaintiff's failure to perform, the 
defendants might retain the amount theretofore paid on account of the 
purchase price as liquidated damages, is lacking in consideration and 
is nudum pactum. In respect to this argument it might be said first, 
that there is authority for the proposition that a modification of a valid 
contract, if the contract is made for a valuable consideration, does not 
require a new consideration. But entirely aside from this circumstance, 
the Court is of the opinion that there is a consideration for the agreement 
in respect to liquidated damages, because the paragraph of the modifica- 
tion of the original agreement which refers to liquidated damages also 
provides that all further obligations between the parties shall be of no 
further force and effect whatsoever. In other words, the defendants 

were surrendering their right to recover actual damages in the 
event of any future breach of contract, in exchange for the agreement 
that the money heretofore paid should be treated as liquidated damages 


in case of breach. A covenant not to sue, even if made prior to a breach, 
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is obviously good consideration for a promise made in exchange for it. 

The next and perhaps the principal contention made in behalf of the 
plaintiff is that the sum of $50,000 is so disproportionate and large as to 
amount to a penalty instead of liquidated damages, and therefore the for- 
feiture should be set aside. Manifestly it is hardly necessary to repeat 
that equity abhors a forfeiture. Liquidated damages in an amount that 
has no bearing and no relation to the actual damages suffered, and in an 
amount that is conceivably larger than any actual damages that are likely 
to be sustained, may be deemed to be a penalty, and a penalty is not en- 
forceable. The principles governing these matters were enunciated by 
the Court of Appeals for the District of Columbia Circuit in Davy versus 
Crawford, 79 Appeals D.C. 375, at 376. In that case the Court said: 

"This Court has held that the parties to a contract may 


agree in advance to a sum certain which shall be forfeited 
as liquidated damages for breach of the contract without 
reference to the actual damages found at the time of the 


breach. But if such an agreement is for a penalty, it is | 

void. In order to determine whether or not the provision 

should be construed as a penalty the contract must be con- 

strued as a whole as of the date of its execution. If under 

the circumstances and expectations of the parties existing 

at the time of execution it appears that the provision is a 

reasonable protection against uncertain future litigation 

the provision will be enforced even though no actual damages 

were proved as of the date of the breach. If, on the other 

hand, it appears that the stipulation is designed to make the 

default of the party against whom it runs more profitable to 

the other party than performance would be, it will be void 

as a penalty." 

To be sure at first blush the sum of $50,000 seems like a very 
large sum to constitute liquidated damages. But we are dealing here 
with a contract involving $325,000. This amount was later increased 
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by $5,650. It appears from the agreements and the testimony that the 
defendants incurred expenses in securing the preparation of plans and 
specifications for an apartment house of the elevator type to be erected 
on the premises. It is common knowledge that the preparation of such 
plans and specifications involves large fees for architects and drafts- 
men. It further appears that a permit for the erection of the building 
75 was procured from the proper authorities of the District of 
Columbia by the defendants. The preparation of the various applications 
involved and the fees payable to the District of Columbia may require 
considerable expense. Then the defendants procured a commitment for 
2 loan to finance the building project. That step, too, involved a con- 
siderable expense, no doubt, for lawyers' fees, possibly brokers’ 
commissions, and so forth. It was entirely conceivable that all these 
expenses might have gone for nought in the event of the plaintiff's 
failure to perform his contract. Under the circumstances it does not 
seem to the Court that the amount of $50,000 is so excessive as to 
constitute a penalty. The mere fact that some of these items could 
be used in connection with a subsequent purchaser, if such a purchaser 
were obtained, of course does not bear upon the right of the defendants 
to retain the deposit. The defendants' rights must be adjudicated either 
as of the date of the making of the contract or as of the date of the 
breach. So, too, it is necessary to note that there is no overreaching 
here. Both parties are businessmen of experience. We are not dealing 
with an ignorant, poor person on one side and a shrewd businessman 
on the other side. 
In view of these considerations, the Court sees no alternative but 
to grant the defendants’ motion to dismiss the complaint, for failure to 
76 make a prima facie case. You may submit a judgment in proper 


form. 


(Accordingly at 12:20 p.m. the trial was concluded.) 
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[ Filed October 31, 1960] 
JUDGMENT FOR DEFENDANTS 

This case having come on for trial and evidence having been 
presented in behalf of the Plaintiff and the Defendants having moved 
at the close of the Plaintiff's case that the complaint be dismissed it 
is, by the Court, this 31st day of October, 1960 | 

ADJUDGED AND ORDERED that said motion be and the same is 
hereby sustained and that the Plaintiff's complaint be and the same is 
hereby dismissed. 

/s/ ALEXANDER HOLT ZOFF 


[ Certificate of Service] JUDGE 


[ Filed November 29, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this 29th day of November, 1960, that Ian 


Woodner, the plaintiff in the above-entitled action, hereby appeals to 
the United States Court of Appeals for the District of Columbia Circuit 
from the Judgment of this Court entered on or about October 31, 1960, 
in favor of the defendants against plaintiff. 
/s/ JAMES M. EARNEST | 
1000 Woodward Bidg. 


Washington 5, D.C. - 
Attorney for Plaintiff Ian Woodner 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,142 


IAN WOODNER, 
Appellant, 


JULIUS SANKIN, et al., 
Appellees. 


ee a oe ee 
APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ARTHUR M. CHAITE 


1523 L Street, N.W. 
Washington, D. C. 


Attorney for Appellees 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Was not the lower court, having considered the complaint, 
the other pleadings on file, having heard and questioned fully 
both counsel in their opening statements and on the motion to 
dismiss, having seen and read the exhibits and heard the testi- 
mony and questioned both the Plaintiff and his witness, correct 
in dismissing the complaint ? 


2. Having heard all the surrounding facts in the matter and 
having read the contracts herein, looking towards the equities 
of both sides, and having read the prevailing case law on the 
question of liquidated damages offered in legal briefs by both 
parties, was the lower court not justified in finding no facts and 
no legal criteria on which to base a finding for a penalty ? 


3. Did not the lower court correctly interpret the ruling 
case law of this jurisdiction in finding no lack of consideration 
or failure of performance on the part of the defendants herein? 


STATEMENT OF QUESTIONS PRESENTED 
COUNTER STATEMENT OF CASE 
STATEMENT OF POINTS . 

SUMMARY OF ARGUMENT 


ARGUMENT 


I. The Lower Court Having Heard the Plaintiff's Case 
In Full Seeders ce had the ee to Dismiss the 
Cause Below . . s 


. The Equities of the Case, the Contract, and the Facts 
Outside the Contract were Rightfully and Correctly 
Interpreted by the District Court as ou for deaheeanian| 
Damages and Not a Penalty . é 


. The Absence, Existence or Extent of Actual Damages 
After Default Does Not Control the Legal Conclusion 
Of Liquidated Damages Since the Provision was Antici- 
patory in Nature and Determined by Intent of Contracting 
Parties at Date of Execution of the Contract . 3 5 


IV. There was No Failure of Performance by Appellees under 
Their Contract and its Amendments and Extensions 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circutt 


No. 16,142 


IAN WOODNER, 
Appellant, 


Vv. 


JULIUS SANKIN, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


COUNTER STATEMENT OF CASE 


Two men, both attorneys, with many years of experience in real 
estate purchase and development entered into a contract on Oct. 9, 1957. 
One of these men, Joseph M. Williamson, now claiming to be an agent 
for appellant, Ian Woodner , agreed to purchase from the Appellees 
herein their land and their plans for development of said land. Ian Wood- 
ner, as shown by the evidence of Joseph Williamson (JA 42), is also very 
competent and successful in real estate transactions. Furthermore, the 
contracts were drawn for both parties by the experienced law firm of 
Danzansky and Dickey of this city. 
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Now this was not a mere contract for the sale of land. The 
purchaser was agreeing to pay a sum of $325,000 for the land plus an 
existing commitment issued by the Federal Housing Administration to 
insure a permanent mortgage for the erection of an eight-story semi- 
luxury apartment house in the sum of $2,269 978.00, plus plans and 
specifications for such construction, plus building permits and plus paid 
up architects, structural and mechanical engineers fees and legal fees. 


Too bad Williamson or the Appellant defaulted because they had 
made for themselves a very good agreement. They were purchasing a 
completed deal and were the sole judges of the economic merits of this 
purchase. Williamson agreed that the payment of $40,000.00 agreed 
to be made by him on account of this purchase price would be forfeited 
as liquidated damages should he not pay the full contract price within 
90 days after Nov. Ist, 1957. 


Now, why the ninety days and why the liquidated damages? The 
period of 90 days is of the essence since the commitment of the Federal 
Housing Administration will expire, the time of beginning construction 
must not go beyond March 1st so that the building could be finished in 
time for Fall occupancy and prevent excess winter construction costs, 
and the new Zoning law was going into effect on or before April 15th, 
1957, which would prevent the construction of this eight-story elevator 
apartment house as planned and financed. The answer to why liquidated 
damages is all too apparent and both seller and purchaser decided that at 
the time of contract it would be impossible to even closely ascertain 


damages in event of default by purchaser and agreed on a stipulated 


amount, being the same amount as the down payment for the purchase. 
Sellers did not request an additional or further sum by way of guarantee 
but stated that the down payment would be the stipulated damages and that 
in consideration of keeping same sellers waive all further rights to sue 
for actual damages. 
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The simple matter is the purchasers took their choice. There was 
no shortage of money in their complex of corporations (Williamson, JA 42). 
Instead of exercising their right to pay a larger sum and make the full 
payment called for in the contract they agreed to forfeit the smaller sum 
in consideration for waiver by the sellers of all rights against said 
purchasers, | 


The extensions of time requested by purchasers were granted by 
sellers for additional legal considerations but having reached a very 
serious danger point, sellers had no other recourse but to send the letter 
of February 25th, 1958 (Pitff's. Ex. 4, JA 23) advising of the default and 
the retention of the payment as liquidated damages. 


STATEMENT OF POINTS 


1, The District Court having read the complaint, the other pleadings 
and having heard the plaintiff's case in full including testimony of the 
plaintiff and his witness, (agent) and having seen the contracts in question 
and able to discern and judge all the facts, rightfully dismissed the 


complaint. 


2. The District Court, after due deliberation of the facts surrounding 
the written contracts and having read the ruling case law on the subject of 
liquidated damages versus a penalty, correctly and justly found no penalty, 
no intent to penalize and no question of taking advantage of one side against 


the other. 


3. The District Court found no lack of consideration and no failure 
of performance on the part of the defendants herein. 
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SUMMARY OF ARGUMENT 


1. There can be no question of the right of a:trial judge to dismiss 
a complaint, particularly after hearing the full of the plaintiff's case and 
listening to counsel's argument on the motion to dismiss. 


2. Courts allow parties to contract amongst themselves and seek only 
to protect the weak against the strong, the just from the unjust and the fraud 
or misrepresentation of one to another, none of which is even claimed in 
the instant case. 


3. Liquidated damages are legal. The judicial tests and the facts 
proving such in this case were carefully considered by the trial judge. 
No intent to penalize was shown by the evidence submitted by the Plaintiff. 
Mere allegation without proof is not sufficient to sustain the claim of 
penalty. 


4. Defendant performed and was at all times ready, able and willing 


to perform his part of the bargain as called for in the agreement of sale 
and all its extensions and amendments. 


ARGUMENT 


I 


THE LOWER COURT HAVING HEARD THE PLAINTIFF'S CASE IN 
FULL UNQUESTIONABLY HAD THE RIGHT TO DISMISS THE 
CAUSE BELOW 


The Court of Appeals follows the rule that where a trial court sitting 
without a jury has the opportunity to observe the witnesses and hear their 
testimony its finding of fact has a weight similar to that of the verdict of 


a jury and will not be disturbed on appeal unless a mistake of judgment 
is so apparent as to demand a reversal. 
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Steward v. Steward, 1950 
87 US. App. D.C. 358,185 F.2d 436 


Santucci v. Pignatello, 1951 
88 U.S. App. D.C. 190, 188 F.2d 643 


Martin v. United States , 1955 
pp. D.C. 294, 225 F.2d 945 


Esso Standard Oil Co. v. Sun Oil Co., 1956 
97 US. App. D.C. 154, 329 F.2d 37 


The sole mistake in judgment, claimed by appellant, is not that of 
the trial judge but of the appellants in not giving evidence sufficient for 
the lower court to find that appellant may have a just claim for return 
of the forfeited down payment. This case cannot be tried in the appellate 
court. 


Testimony by the appellees would only give the lower court more 
evidence as to the truth of the liquidated damages and a retrial of the fully 
disclosed facts and documents would only be a waste of time, effort and 
expense. 


The court below by way of an opinion which incorporated its findings 


of fact and conclusions of law disposed of appellants cause of action on four 
stated grounds. 


1. Plaintiff defaulted. 
2. The contracts were legal. 


3. Appellant made no showing that the stipulated armapes 
were disproportionate and ascertainable at time of 
contract. 


There is no overreaching or attempt to Peete ‘on the 
part of the defendants. 


0 


THE EQUITIES OF THE CASE, THE CONTRACT, AND THE FACTS 
OUTSIDE THE CONTRACT WERE RIGHTFULLY AND CORRECTLY 
INTERPRETED BY THE: DISTRICT COURT AS CALLING FOR LIQUI- 
DATED DAMAGES AND NOT A PENALTY 


Grave and great damages were apparent to both contracting parties, 
at the time of execution of the contract, should there be a default in pay- 
ment on the part of the purchaser. Uncertainty of this amount of damages 
and difficulty in ascertaining at that moment the sum of actual damages 
was the only basis for the provision calling for liquidated damages. 

The parties knew very well whereof they were speaking. 


In its application of the judicial tests the court below, in setting 
forth its opinion holding for liquidated damages, quoted the principles 


governing these matters in the leading case in this jurisdiction, Davy v. . 
Crawford, 1945, 79 App. D.C. 375 at 376, 147 F.2d 574. 


Further the Supreme Court of the United States held in Wise v. 
United States, 249 U.S. 361, 39 S.Ct. 303,63 L. Ed. 647(1919) as follows: 


"The subject of the interpretations of the provisions for 
liquidated damages in contracts, as contra distinguished from 
such as provide for penalties, was elaborately and compre- 
hensively considered by this court in Sun Printing and Pub- 


ae Association v. Moore, 183 U.S. 642, 22 S.Ct. 240, 46 
applied in United States v. Bethlehem Steel Co., 

205 U.S. 105, 27 S. Ct. 450, 51 L. Ed. 731, and the result 

of the modern decisions was determined to be that in such 
cases courts will endeavor by a construction of the agree- 
ment which the parties have made, to ascertain what their 
intention was when they inserted such a stipulation for 
payment, of a designated sum or upon a designated basis, 
for a breach of acovenant of their contract, precisely 
as they seek for the intention of the parties in other respects. 
When that intention is clearly ascertainable from the writing, 
effect will be given to the provision, as freely as to any other, 
when the damages are uncertain in nature or amount or are 
difficult of ascertainment or where the amount stipulated 
for is not so extravagant, or disproportionate to the amount 
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of property loss, as to show that compensation was not the 

object aimed at or as to imply fraud, mistake, circumvention 

or oppression. There is no sound reason why persons com- 

petent and free to contract may not agree upon this subject 

as fully as upon any other, or why their agreement when 

fairly and understandingly entered into with a view to 

just compensation for the anticipated loss, should not be 

enforced.” 

Under what theory or set of facts could appellant herein state that 
at time of execution of the contract and its amendments and extensions 
the parties could ascertain the extent of future damages to the appellees 
in the event the purchasers did not make full payment within:90 days from 
Nov. ist, 1957? Would the F.H.A. renew its commitment? What would the 
mortgage market be? How much would it cost to redo the plans if the new 
zoning law affected the property ? What would the new labor rates be as 
regulated by the Department of Labor in all F.H.A. insured mortgages? 


How many other doubts of value of loss could face the appellees? 


Great weakness lies in Appellant's Argument II on this very subject. 


For this entire argument, on which appellant is relying for a reversal of 
the judgment ordered by the lower court, is that the judgment was erroneous 
in that it was based wholely on speculation as to what damages the defend- 
ants might expect to sustain by reason of a breach of contract. This is 
practically an admission by appellant that damages were so unascertain- 
able that the trial judge himself had to speculate on what actual damages 
might be — not in anticipation but even after the breach occurred. 


The reasonableness of the amount was found satisfactory to the lower 
court and so expressly stated in its opinion. The main point:to consider 
is that the stipulated sum set forth in the contract was not a deposit in 
nature of a guarantee or penalty against performance but part of a purchase 
price which is lost if sale is not consummated. Courts have ruled that 
cases distinguishing between a penalty and liquidated damages did not 
apply to a pecuniary deposit made as part payment of the purchase money. 


Wilson v. Mayor and City Council of Baltimore, 
83 Ma: 203, 34°A- 774 (1896) 


Mm 


THE ABSENCE, EXISTENCE OR EXTENT OF ACTUAL DAMAGES AFTER 
DEFAULT DOES NOT CONTROL THE LEGAL CONCLUSION OF LIQUI- 
DATED DAMAGES SINCE THE PROVISION WAS ANTICIPATORY IN 
NATURE AND DETERMINED BY INTENT OF CONTRACTING PARTIES 
AT DATE OF EXECUTION OF THE CONTRACT 


In Bailey v. Manufacturers Lumber Co., 1915, 224 F. 806, Learned 
Hand, D. J., said in a case where fixed amount of damages had been set 
in a demurrage case: 

"T think the pertinent point of time is when the contract is 

made. If then the parties are honestly trying to arrange 

in advance a fair basis for actual damage, it makes no 

difference whether it turns out too much or too little.” 

Any evidence of actual damages serves only the purpose of showing 
that the sum stipulated was in fact not disproportionate to the possible 
damages visualized at the date of execution of the contract and the fact 
that no damages have actually resulted from the breach does not affect 
the right to recover the stipulated damages. 


United States v. Bethlehem Steel Co., 
305 U.S. 105, 51 L. Ed. 731 (1909) 


"This principle has been applied in many cases in this 
jurisdiction without intimation that the deposit cannot be 
retained by the vendor if it later develops that the vendor 
suffered no actual loss." 


Schwartz v. Rettger, 85 A.2d 279 (1951) 


A most recent case, Taylor v. United States, 1957, 150 Fed. Supp. 
567,falls almost four square in line with the instant case. The purchaser 
deposited $112,500.00 with their offer of $750,000.00 to buy a piece of 
property from the United States. The Government finally accepted an 
offer of $1,800 000.00 and stipulated that the $112,500.00 which it had in 
its possession could be kept by the government as liquidated damages if 
the rest of the purchase price was not paid. It was held that the 
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government could retain the $112,500.00 as liquidated damages and the 
court , Madden, Judge, stated: 
"The government had the right to insert in the contract 

any reasonable provisions which it chose. It was prudent 

of it to require security for performance of the contract 

since as the events proved the contract might tie up the 

property for several months and still never be completed 

by payment." 


Also, 


"The fact that the property in question never was sold, 

but remained the property of the government was also an 

accident and a most fortunate one for the government. The 

delay and ultimate default of the plaintiff's company post- 

poned other efforts to sell the plant so long that before any 

sale was closed the government needed the property for 

defense purpose and took it off the market. It continued 

to grow in value and is now worth many times what the 

plaintiff's company agreed to pay.” 

In the instant case appellees had no time in which to find another 
purchaser. Construction had to begin at once. Contracts were let at the 
best price possible. The mortgage was financed at the best price possible. 
Appellees built themselves through a bad winter, a strike in the glass 
industry , increased labor costs, and higher construction costs. Loss of 
income is not even taken into consideration. It is within good reason 
and fair judgment to state that appellees in keeping the forfeit as liquidated 
damages and releasing appellant from all further claims actually received 


less than actual damages caused to them. 


The sum of $50,000.00 in lieu of actual damages is not "unconscion- 
able", "excessive", "unreasonable", "extravagant", unjust", and "oppres- 
sive", rather it seems to meet the common qualifications of fair compen- 
sation for the breach. 
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IV 


THERE WAS NO FAILURE OF PERFORMANCE BY APPELLEES UNDER 
THEIR CONTRACT AND ITS AMENDMENTS AND EXTENSIONS 


After hearing the opinion of the Pre-Trial Examiner in the instant 
case appellant decided to amend his complaint to allege failure of perform- 
“ance on the part of appellees. This was of course his right. The allegations, 
Similar to Argument IV of his brief, are based on purported failure to give 

a deed to the property to appellant in advance of his paying in full for the 
property and in not furnishing him with a title policy prior to settlement. 


Now appellant states (JA 26) that no time was set for settlement. Does 
he not remember that in his statement of case he sets forth in quotes the 
pertinent facts of Williamson's letter of Nov. 18th, 1957 which says that he 
will complete the transaction within the 90 day period commencing Nov. 

Ist, 1957? That was the date on which payment in full was to be made. 

That is the settlement date. I may be sooner or later if consented to by 
both parties. That is the date when a deed is given by a vendor to a purchas- 
er. That is the date when a title policy is delivered. What is the good of a 
title policy prior to deed? Many things could happen to the land in the 
interim period. Appellant cannot be serious in believing that a title 

policy which cannot insure the buyer, because payment has not been made 
and title not transferred out of vendor, has any merit and value. 


Appellant,to prove his contentions, quoted Lenman vy. Jones, 31 (33) 
App. D.C. 7 (1909), Turner v. Ogden 1 Black 66 U.S. 455, 1862. 


Now Lenman v. Jones merely held that a sub-purchaser had an 
equitable right he could dispose of. We concur. But this court also held 
that vendor still retains the legal right. In any event we are not contesting 
the equitable or beneficial right appellant had in this property prior to his 
default. He made no effort to transfer or sell it. 
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The Turner case falls completely without the scope of the contracts 
in the instant case. The vendor in that case sold for part cash in 60 days 
and the remainder in installments over a period of years but received a 
bond and mortgage for the deferred payments. Now that is no longer an 
executory contract. That is payment in full and in present days taxable 
income. Even in that case the court held that no title passes until vendor 
receives his money and his bond and mortgage. 


The instant case deals with an executory contract. So much down, the 
balance in 90 days after Nov. 1st, 1957, at which time a satisfactory deed 
with title policy will be delivered. Possession goes with the deed. Right of 
entry to the Appellant was given for purposes of soil tests, surveys and 
engineering studies. 


Possession remains possession of vendor while the contract remains 
executory. 
Thompson, Real Property, Sec. 4581. 


Possession to the exclusion of all others including the vendor does not 
pass until the payment is made for the land. 


Deeds and title policies cost money and reasonable and prudent business 
men do not order their preparation until vendee submits his payment in full 
to a title Company, attorney or bank in consideration for receiving the deed 
and title policy. 


Appellant never notified of his intention and readiness ito settle and 


never requested a deed or title policy. As a matter of fact, appellees did 
have a policy showing good and marketable title in themselves. Moreover, 
Williamson gave appellees substantial notice he couldn't perform. In this 
jurisdiction the law is very clear that if the vendor is ready, willing and 
able to perform his part of the contract and had substantial notice that 
vendee couldn't perform, failure to prepare and execute a proper deed was 


excused. 


Burke v. Thomas J. Fischer & Co., 1953 
U.S. App. D.C. 85, 219 F.2d 767 
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Tender of performance is not required of a vendor when the vendee 
makes it clear that he will not complete the purchase. 


Isard v. Applestein, 144 A.2d 925.(1958) 


CONCLUSION 


The proof shows that the parties knew they were stipulating for 
liquidated damages in the event of breach and appellant agreed that since 
the damages were difficult to determine with certainty the money paid as 
down payment would be the extent of liability in consideration of the 
waiver by appellees of all other rights against appellant. 


Moreover, the breach was caused by Appellant through no fault of 
appellees. 


The judgment appealed from should, therefore, be affirmed. 


Respectfully submitted, 


ARTHUR M. CHAITE 


1523 L Street, N. W. 
Washington, D.C. 


Attorney for Appellees 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 16,142 


IAN WOODNER, 


Appellant, 


Vv. 


JULIUS SANKIN, et al., 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


PREFATORY STATEMENT 


Inasmuch as the argument of counsel for appellees is not wholly 
supported by the record, and the cases cited and relied upon by him are 
clearly distinguishable, counsel for appellant deems it necessary to file 
a Reply Brief. 


2 
SUMMARY OF ARGUMENT 


1. Appellant should not suffer a dismissal of his claim without a 
proper showing that the forfeiture, claimed as liquidated damages, was 
in fact liquidated damages. Such showing is clearly the burden of 
appellees. 


2. The original 90-day period within which appellant was to pay 
the balance of the purchase price having expired, the forfeiture pro- 
visions contained in the Supplemental Memorandum of February 1, 1958, 
were the only ones under consideration, and the District Court should 
have determined their reasonableness as of that date. 


3. The District Court erroneously concluded that the forfeiture 
provided for in the agreements was not excessive. The courts today 
tend to shy away from the strict common law rule regarding defaults, 
and the several items of forfeiture could not be separated and a part 
held to be reasonable. 


4. Appellees’ performance under the contract was not excused, 
and inasmuch as the contract itself called for appellant to have posses- 
sion of the land even though the contract remained "executory", failure 
of performance by appellees made their forfeiture unlawful. 


ARGUMENT 
I. 


IT WAS INCUMBENT UPON APPELLEES TO SHOW THAT THE 
FORFEITURE PROVISION WAS ONE FOR LIQUIDATED DAMAGES. 


Appellees' counsel urges that the lower court, having heard all of 
the plaintiff's evidence, properly dismissed plaintiff's claim, and that 
the testimony of the appellees would have served no purpose in deter- 
mining whether the forfeiture provision was for liquidated damages or 
for a penalty. 
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The forfeiture provision under scrutiny here is that contained in 
the Supplemental Memorandum of February 1, 1958. Under the original 
Option Agreement, as clarified by the letter of November 18, 1957, the 
time for paying the balance of the purchase price had passed, and the 
parties had entered into a new contract which called for the forfeiture 
of not only the sum of $50,000.00 but also of all of the assets plaintiff 
had acquired in order to carry out this building project. 


This forfeiture was described as liquidated damages and appellees, 
having claimed it as such, ought to have been required to show that the 

. forfeiture provisions were a reasonable anticipation of the damages they 

would sustain as a result of its breach. 


Apart from the reasonableness of the sum to be forfeited, the im- 
portant criterion is whether or not the damages anticipated to result 


PAA rhe oS Sw PGS A cel RASS RE ROA AE PON TE CE eC eee Ry, 
from susceptible of ascertainment. In 15 Am. Jur. 676, 


677, Damages, §245, the rule is set out as follows: 


"As a general rule, unless it is clear that the parties 
intended otherwise, the tendency of the courts is to regard 
stipulations in contracts purporting to fix in advance sums 
to be paid in the event of breach in the nature of penalties, 
rather than as liquidated damages, because then they may 
be apportioned to the loss actually sustained. This is . 
particularly true in doubtful cases or where the language 
used is ambiguous, the contract has been partly performed, 
the actual damages might, without serious difficulty have 
been ascertained in advance, or the sum named would be 
recoverable alike for a total or partial breach. But the 


rule has been held not to apply when the circumstances and 

the nature of the contract are such that the actual damages 

are not ascertainable with any certainty.” (Emphasis — 

supplied.) 

Without any evidence as to whether appellees' damages could or 
could not have been readily ascertained, the lower court dismissed 
plaintiff's claim with only speculation and no evidence as to what the 
probable elements of appellees' damages were. 
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Nor was there any evidence offered by appellees to show that 
they had made any effort to determine in advance what damages they 
might suffer in the event the plaintiff failed to pay the balance of the 
purchase price by February 15, 1958. See 3 Williston, Contracts 
Rev. Ed. 2204, §783. The contract simply provided that in the event 
that plaintiff failed to pay the increased balance of the purchase price 
on the due date, plaintiff would forfeit not only all moneys paid under 
the contract but also the corporation he was required to form and all 
of the assets he was required to transfer to it. 


It is plainly evident from the record that the appellees planned 
to build on the property here involved and that, in the event the sale 
was not consummated, appellees intended to consummate this project. 
Indeed, the evidence reflects that they did so. (JA 12) It was, there- 
fore, incumbent upon them to show that $50,000.00, a loan commitment 
in the amount of $2,545,000.00, plans and specifications for an enlarged 
building and a pending application for an increase in the F.H.A. mort- 
gage commitment were properly "liquidated damages" reasonably 
calculated to offset any loss they might sustain as a result of the 
breach. 


Ql. 


THE CONTRACT TO BE CONSTRUED WAS THE SUPPLEMENTAL 
MEMORANDUM OF FEBRUARY 1, 1958, AND THE DETERMINA- 
TION OF THE PROBABLE DAMAGES TO BE MADE AS OF THAT 
DATE. 


Appellant contends that the District Court erroneously decided 
this case after speculating on the probable elements of damage which 
might have been sustained by appellees by reason of appellant's failure 
to pay the balance of the purchase price. Each of these elements of 
damage was readily ascertainable, and under the cases cited in appel- 
lant's brief, should have been discovered by the District Court in order 
to ascertain whether the forfeiture involved was a reasonable approxi- 


mation of those damages. 
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Counsel for appellees urges that grave and great damages were 
apparent to both parties, and that uncertainty in the amount of damages 
and difficulty in ascertaining such damages were the reasons for providing 
for liquidated damages. There is not one iota of evidence to support 
his position. 

The Option Agreement (Pltff's Ex. 1,JA 14) was exercised on 
November 1, 1957 (JA 11, 41). Under its terms the balance of the pur- 
chase price was to be paid in 90 days (JA 16), and this period expired 
on January 29, 1958 (JA 11). On February 1, 1958, the parties signed 
the Supplemental Memorandum (Pitff's Ex. 3, JA 20) , extending the time 
for payment of the balance of the purchase price to February 15, 1958, 


and incorporating new forfeiture provisions. 


It is the reasonableness of these forfeiture provisions which the 
District Court should have determined, and whether or not a forfeiture 
of $50,000.00 plus all of the assets which plaintiff had acquired, including 
particularly a loan commitment which appellees considered so important 
that appellant's failure to assign and transfer it to the corporation he was 
to form would accelerate the final payment, fairly approximated the 
damages which appellees could reasonably expect to sustain. This could 
not be determined by speculation only. 


In Wilson v. Mayor, etc. of Baltimore, 83 Md. 203, 34 A. 774 (1896) , 
cited by counsel for appellees, the Court of Appeals of that State simply 
held that a deposit submitted with a bid to furnish equipment to the schools 


of the city was not in the same category as a deposit paid on ‘the purchase 
of land. The Court said, 34 A. at p. 777: 


"It is stated with great clearness and accuracy by Mr. 
Brantly in his admirable work on the Law of Contract (page 
192), that "when it is provided that the sum deposited in 
part performance of the contract is to be forfeited upon failure 
of the party to complete it, such sum, if not excessive, is 
liquidated damages.’ Conversely, if the deposit be not made 
in part performance of the contract, but be collateral to 
the contract, and a mere guaranty that its provisions will 
be observed, and if the making of the deposit is not a part 
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of the thing to be done under or in execution of 

the contract, but is required simply and solely as 

a condition precedent to entering into the contract, 
which distinctly relates to something else, then 
obviously , such a deposit would not be treated as 
liquidated damages merely because it is a deposit, 
but would be either liquidated damages, or a penalty 
as the rules applicable to such a question might 
cause the court to determine. 


"We are not prepared to expand the doctrine 
relating to deposits made on the purchase of land 
by applying it to contracts of the character now 
before us. ***" (Emphasis supplied.) 
Under the rule of this case the forfeiture of the amount paid in part 
performance of the contract in addition to the valuable assets also required 


to be forfeited was excessive and the District Court should have so found. 


m 


THE CONCLUSION OF THE DISTRICT COURT THAT THE 
FORFEITURE WAS NOT EXCESSIVE WAS ERRONEOUS. 


Counsel for appellees argues, and we agree, that a provision for 
liquidated damages is not unenforceable simply because the stipulated 
sum is in excess of actual damages. Counsel for appellees makes the 


point that a provision for liquidated damages must be construed as of 


the date of its execution. We agree. But counsel for appellees argues 
that the District Court correctly concluded that the forfeiture provision 
meets the qualification of fair compensation for the breach. In support 
thereof he cites the case of Taylor v. United States, 150 F. Supp. 567 
(Ct. Cl. 1957). 


The facts in that case are not "four square in line with the instant 
case" as counsel for appellees suggests. Plaintiffs in that case made an 
offer to purchase a defense plant from the United States. Their original 
offer was in the amount of $750,000.00, and with it they tendered 
$112,500.00. Judge Madden said: 
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"The $112,500 which went to the government was tendered 
by them and their associates in the hope that so large a 
tender would make it more likely that their offer of 
$750 ,000 would be accepted." 


As appellees’ counsel pointed out, the offer of $750,000.00 was not 


accepted, and the government finally accepted an offer more than double 
the original offer. In accepting this offer the government stipulated that 
it retain the $112,500.00 tendered. The Court said: 


"It was prudent of it (the government) to require security 
for the performance of the contract, since, as the event 
proved, the contract might tie up the property for several 
months and still never be completed by payment.” 
(Emphasis supplied.) 


The court held that this stipulation was a lawful provision for liqui- 
dated damages, but this curious result is not supported by the rest of the 
opinion: 7 


"The circumstance that the sum which the government 
stipulated as the amount of liquidated damages was $112,500 
and not some considerably smaller sum, was an accident. 

If the prior offer of $750,000, with its unusually large 
percentage of good faith money attached had not occurred, 
there is no likelihood that the plaintiffs’ check for $112,500, 
would ever have been written or tendered. When the 
government invited bids, and the plaintiffs’ company sub- 
mitted the bid for $1,800,000 which was accepted, the . 
invitation for bids required only that bids be accompanied 

by payments of 1 per cent of the amount of the bids. That 
would have been $18,000 in the case of the bid of the plaintiffs' 
company. Since the offer was for a cash purchase, it is not 
likely that the government would have required an additional 
down-payment in addition to the $18,000 to be retained as 
liquidated damages in case of default. From the conduct of 
the government in later attempts to sell the property, it 

may reasonably be concluded that the sum so required by the 
government would not, in any event, have been more than 
$50,000." 150 F. Supp. 568 (Emphasis supplied.) 


8 


The Judges were agreed that the government was under no legal or 
equitable obligation to refund the money, but three of the Judges felt that 
Congress ought to return that part of the deposit in excess of $50 ,000.00, 
or $62,500.00, to the plaintiffs. 


Taylor v. United States, supra., does not support an argument 
that the amount to be forfeited in the instant case was fair compensation 
for appellant's failure to close the sale. 


Moreover, the record is clear that at the time appellant's agent 
signed the Supplemental Memorandum of February 1, 1958, they were 
no longer dealing at arm's length. Appellant had paid $40,000.00 
on account of the purchase price, and faced forfeiture of this sum if an 
extension of time for paying the balance could not be obtained. Appellees 
had the upper hand as appellant was desirous of consummating the trans- 
action, and even after his failure to meet the February 15, 1958, deadline, 
negotiated for a further extension (JA 12). The additional forfeitures 
imposed by appellees in the Supplemental Memorandum would have greatly 
benefitted appellees , and cannot be said to be fair. 


In Great United Realty Co. v. Lewis, 203 Md. 442,101 A. 2d 881, 
883 (1954), the Court of Appeals of Maryland stated: 


"In recent years there has been a growing recognition of 
the injustice that often results from the application of the 
rule permitting total forfeiture of part payments under a 
contract of sale. One of the decisions which appeared harsh 
was Doctorman v. Schroeder , 92 N.J. Eq. 676,114 A. 810. 
There it was held that a court of equity could not give any 
relief to a vendee who had paid half of the purchase price 
but failed to pay the other half at the required time, where 
time was of the essence of the contract, although the vendee 
was only 40 minutes late in tendering the balance due. 
Among the legal scholars who have urged a relaxation of 
the strict rule of the common law was Professor Williston, 
who suggested that where a purchaser is given immediate 
possession, the case should be dealt with, not as an ordinary 
executory contract of sale, but in the same way as a mort- 
gage situation, 3 Williston on Contracts, Rev. Ed. 
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"The American Law Institute recognized the modern 
trend of the law. I stated that where the defendant fails 
or refuses to perform his contract and is justified there- 
in by plaintiff's own breach of duty or nonperformance of 
a condition, but the plaintiff has rendered a part performance 
under the contract that is a net benefit to the defendant, the 
plaintiff can get judgment for the amount of such benefit in 
excess of the harm he has caused to the defendant by his 
own breach, in no case exceeding a ratable proportion of 
the agreed compensation, if (a) the plaintiff's breach or 
nonperformance is not willful and deliberate or (b) the 
defendant , with knowledge that the plaintiff's breach of 
duty or nonperformance of condition has occurred or will 
thereafter occur, assents to the rendition of the part | 
performance, or accepts the benefit of it, or retains | 
property received although its return in specie is still 
not unreasonably difficult or injurious. This statement 
is subject to the exception that the plaintiff has no right 
to compensation for his part performance if it is merely 
a payment of earnest money, or if the contract provides 
that it may be retained and it is not so greatly in excess 
of the defendant's harm that the provision is rejected as 
imposing a penalty. 2 Restatement, Contracts, sec. 357." 


(Emphasis supplied.) 


And see Quillen v. Kelley, 216 Md. 396, 140 A. 2d 517, 520 (1958). The 
Federal courts have adopted Sec. 357 of the Restatement of Contracts. 
See Amtorg Trading Corp. v. Miehle Printing Press & Mfg. Co., 206 F. 
2d 103, 106 (2 Cir., 1953). 


Appellees, in urging upon the Court the fairness of the forfeiture 
states that: 


'In the instant case appellees had no time in which 
to find another purchaser. Construction had to begin at 
once. Contracts were let at the best price possible. The 
mortgage was financed at the best price possible. Appellees 
built themselves through a bad winter, a strike in the glass 
industry , increased labor costs, and higher construction 
costs. Loss of income is not even taken into consideration. 
It is within good reason and fair judgment to state that 
appellees in keeping the forfeit as liquidated damages 
and releasing appellant from all further claims actually 
received less than the actual damages caused to them." 
(Appellees' Br., p. 9). 
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Since appellees offered no evidence, there is no support in the 
record for any of these assertions. And they are, in any case, inappro- 
priate to the consideration of the forfeiture provisions of the contract 
here involved. 


The plain intent of the Supplemental Memorandum was to make 
appellees more than whole in case of a breach by appellant. And Appellees 
cannot contend that both the moneys paid and the assets which were to 
be forfeited under the contract were not excessive and unreasonable, nor 
can they claim that the forfeiture of the assets (which they may not have 
used) were a penalty and the moneys paid were liquidated damages. 

The provisions are not separable and if the total forfeiture was excessive , 


the whole is void. 15 Am. Jur. 673, Damages, §243. 


IV 


TENDER OF PERFORMANCE BY APPELLEES WAS NOT EXCUSED, 

AND APPELLEES’ FAILURE TO PERFORM THE CONDITIONS OF 

THE OPTION AGREEMENT MADE THEIR FORFEITURE UNLAWFUL. 

It is well settled that all conditions in a contract must be fulfilled, 
except when the performance of the condition is excused or when it is so 
apparent that even if there were performance the other party to the contract 
would nevertheless refuse to carry out its obligation. Burke v. Thomas 
J. Fisher & Company, Inc., 127 F. Supp. 1,3, (D.C. C. 1953), afftd 95 
U.S. App. D. C. 85, 219 F. 2d 767 (1955). 


It is also well established that a vendor must be ready, willing, 
and able to convey before he can forfeit the deposit of a defaulting pur- 
chaser. Harrington v. Heaney, 101 A. 2d 838, 839 (D. C. Mun. App. 1953). 
There was no evidence in this case that appellees were ready, willing, 
and able to convey good title to appellant and the record is clear that 
neither a deed nor a title report was furnished to appellant (JA 46). 
Paragraph 10 of the Option Agreement (JA 17) required the optionees 
(appellees) to furnish a merchantable title to the premises and written 
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assurance that the title was insurable without material exception. At the 
time the option was executed this condition was not excused, nor was there 
any evidence, during the ninety days which followed, that appellant would 
not perform according to the contract. 


A purchaser cannot be compelled to take a doubtful title, Whitney v. 
Groo, 40 App. D. C. 496 (1913), yet it is appellees' argument that 
appellant was obliged to risk the payment of the balance of the purchase 
price without any assurance that, upon making such payment, he would 


not be purchasing a lawsuit. 


Appellees argue that possession remains possession of the vendor 
while the contract remains executory, citing Thompson, Real Property, 
Sec. 4581, but the contract in this case provided, in paragraph 8 thereof 
(JA 16): 

"Possession of the premises above described shall 

be given by the OPTIONERS [Appellees] to the OPTIONEE 

[Appellant] as of the exercise of this option, provided, 

however, that OPTIONEE Shall have the immediate right 

to enter upon said premises for making soil and subsurface 

tests." (Emphasis supplied.) 

Now possession is different from a license to enter upon the 
property , and notwithstanding the rule cited by counsel for appellees, 
this contract specifically called for appellees to give possession to 
appellant even though the contract remained executory insofar as the 
payment of the balance of the purchase price was concerned. The land 
was unimproved land and the plain construction of their contract required 


appellees to comply with the provisions of paragraphs 8,9, and 10 of 
the Option Agreement on November 1, 1957. 


This performance was not excused; and contrary to the assertions 
made by counsel for appellees, nothing in the record before this Court 
substantiates his claims that Williamson gave appellees substantial 
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notice that appellant could not perform, or that appellees had a policy 
of title insurance showing good title in themselves. The "forfeiture" 
declared by appellees, absent any performance by them, was accordingly 
unlawful. Hence, the judgment of the District Court should be reversed. 


Respectfully submitted, 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


JAMES C. WHITE, 


v. : No. 16, 143 


DONALD CLEMMER, 
Director, District of Columbia 
Department of Corrections, et al., 


DONALD CLEMMER, 
Director, District of Columbia : 
Department of Corrections, etal., : 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEES 


COUNTER -STATEMENT OF THE CASE 
On May 31, 1960 appellants, inmates at the Lorton Reformatory, * 


filed in the United States District Court for the District of Columbia motions 


entitled "Motion For a Writ of Mandatory Injunction [Mandamus] to Section 


1651, Title 28 U.S.C.A." These motions were identical in most respects, 
that of appellant Childs being denominated Civil Action No. 1634-60 and 
that of appellant White being denominated Civil Action No. 1745-60. The 
motions were directed against the Director of the District of Columbia 
Department of Corrections and certain other prison officials, appellees 
herein. The principal complaint of appellant was that they were being 
denied by the appellees certain alleged rights incident to their incarceration 


at the Lorton Reformatory. 


* James C. White was identified by affidavit of Paul F. Pegelow, 
Superintendent of Lorton, filed on or about June 22, 1960 and made a part 
of the District Court record, as being an inmate of that institution since 
July 28, 1959, having been sentenced to confinement for ten years as a re- 
sult of a. conviction in 1959 for possessing, selling and importing narcotic 
drugs. 

James .H. Childs was similarly identified as being an inmate at 
Lorton since April 1, 1958, having been sentenced to confinement for ten 
years as a result of a conviction in 1957 for possessing, selling and im- 
porting a narcotic drug. 


Upon motion of appellees, the two actions were, on September 14, 
1960, consolidated and James T. Barbour, Jr., Esquire, was appointed 
to represent both appellants. Appellees then filed a motion to dismiss 
both actions and, after argument, participated in by counsel for both ap- 
pellants, Judge Tamm, on October 10, 1960, issued an order granting the 
motion to dismiss without prejudice. In granting the motion; the court, 
in a memorandum opinion, stated that (1) appellants had not exhausted 
their administrative remedies in that they had not presented their com- 
plaints and grievances to the members of the Board of Commissioners -- 
the ultimate authority for administering and operating the Lorton Reforma- 
tory; and that (2) the Commissioners of the District of Columbia are 
indispensable or "necessary" parties to the action, although not made 
so below. : 

Appellants then filed petitions for leave to appeal without prepay- 
ment of costs, which the trial court, on October 14, 1960, dented: 
Similar petitions, each with a supporting affidavit, were thereafter filed 
in this Court. On November 28, 1960 appellants were granted permission 
to proceed On appeal without prepayment of costs. On that same date 
counsel were appointed to represent both appellants, but later, such 


counsel, on January 23, 1961, were permitted to withdraw. Thereafter, 


On appellants’ motion, the appeals were, on February 13, 1960, consolidated. 


SUMMARY OF THE ARGUMENT 
Appellants' failure to join, as parties, the members of the Board of 
Commissioners of the District of Columbia warranted dismissal of the 
motion for a writ of mandamus since the Commissioners are indispensable 


parties to any such action. By virtue of Reorganization Order No. 34 


[D. C. Code, Title I, (Supp. VIII, 1960)], the Department of Corrections 


is placed '* * * under the direction and control of a Commissioner * * *." 
Accordingly, because the Commissioners have a substantial interest in the 
controversy, sufficient to require that they be joined as parties, it is not 
sufficient for appellants to name, as parties, only the Director of the 
District of Columbia Department of Corrections and his subordinates. 

The courts have consistently refused to superintend the administra- 
tive conduct of a penitentiary or its discipline, particularly in the areas 
of (1) claimed violations relating to prisoners’ mailing privileges; 
(2) claimed violations of the Eighth Amendment relating to "cruel and un- 
usual punishment;" and (3) claimed violations of constitutional provisions 
relating to racial segregation. 

A prisoner has no absolute right to appear in court to argue a 


petition for a writ of mandamus. 


ARGUMENT 
I 
Because appellants failed to ee indispensable _ 
parties, the trial court not err when it | 
dismissed the motion for a writ of mandamus. 

Under Rule 12 (b), Federal Rules of Civil Procedure, failure to 
join an indispensable party in a civil action requires dismissal of the 
action. See: Mine Safety Appliances: Co. v. Knox, 59 F. Supp. 733 
(D.D.C., 1945) (three judge court), aff'd. sub. nom. Mine Safety 
Appliances Co. v. Forrestal, 326 U. S. 371, 90 L. Ed. 140 (1945). 

The parties against whom relief by way of mandamus was sought 
were Donald Clemmer, Director, District of Columbia Department of | 


Corrections; Paul F. Pegelow, Superintendent, and Stanley A. Knupp, 


Assistant Superintendent, at the Lorton Reformatory.! The in- 


dispensable parties to this action, and who have not been made parties 
hereto, are the three individuals who constitute the Board of Com- 


missioners of the District of Columbia. 


1 The party named in the original motions filed in the District 
Court by the appellants was the "United States." However, by order 
of this Court, on November 15, 1960, the Clerk was directed to change 
the caption so as to designate Donald E. Clemmer, et al., as appellees. 


In Hospoder v. United States, 209 F. 2d 427 (8d Cir., 1953), the 


Court declared that "mandamus" is a command which requires the per- 


formance of a particular duty; and the action cannot proceed if the party 


to whom the command, if granted, would necessarily be directed is an 
indispensable partty. Judge Tamm, in an order dated October 10, 1960, 
dismissed the instant action because, inter alia, the indispensable 
parties were not joined. . 

When the reorganization of the Government of the District of 
Columbia took place in 1952, it was provided in Reorganization. Order 
No. 34 - Department of Corrections (D. C. Code, Title 1, Supp. Vi0, 
1960, page 50): 

"Part I 

"Department of Corrections. -- There is es-. 
tablished, under the direction and control of a Com- 
missioner, 2 Department of Corrections headed by 
a Director. The Director shall have full authority 
over such Department and all personnel assigned 
thereto, including the power to redelegate to other 
officials of the Department such of the powers herein 
delegated as, in his judgment may be warranted in 
the interest of efficiency and good administration. 
ihc oud {Emphasis supplied. ] 

Appellants cannot now rightfully claim that, in spite of the clear 
and plain mandate of the above-quoted reorganization order that the 
Department of Corrections is tobe "* * * under the direction and con- 


trol of a Commissioner * * *", the members of the Board of Commission- 


ers are not “indispensable parties" to this action (Appellants' Brief, 
pp. 11, 23). Appellants’ claim in this regard is a belated one, and 
one which bespeaks a contradiction. Before seeking relief from the 
court below, appellants attempted to file a petition with the Commission- 
ers to seek redress of their alleged grievances (Appellants' Brief, 
pp. 2, 3, 5). On the one hand, therefore, appellants admit that the 
members of the Board of Commissioners have authority over the present 
appellees to redress grievances of prisoners in their custody, yet, on 
the other, they now contend that the appellees have all of the necessary 
authority to redress their grievances, without resort to the Commission- 
ers (Appellants' Brief, p. 23). ) 

The United States Supreme Court, in the leading case, has defined 
indispensable parties as being those "* * * who not only have an 


interest in the controversy, but an interest of such a nature that a final 


decree cannot be made without either affecting that interest, or leaving 


the controversy in such a condition that its final determination may be 
wholly inconsistent with equity and good conscience." Shields v. 
Barrow, 17 How. 180, 186, 15 L. Ed. 158, 160 (1885). It can hardly be 
said that the members of the Board of Commissioners are without a 
substantial "interest" in this controversy which will be affected by the 
decree, since (1) petitions by other so-called Muslim inmates at Lorton 


Reformatory asking for relief similar to that asked by the appellants 


have been filed with the Commissioners (J. A. 16), and these petitions 


have, at least in one instance, been denied (See Appellant's brief, p. 24, 
filed in this Court in Fulwood v. United States, No. 16,056); and (2) 
the.Commissioners have been joined as parties in Habeas Corpus No: 
5-61, Bolden v. Clemmer, District of Columbia Commissioners, et al., 
which is now pending before this Court on petition for leave to appeal 
without prepayment of costs, and which involves allegations and 
grievances comparable to those advanced by the appellants in the instant 


- Case. 


This Court:has previously determined that the members of the 
Board of Commissioners of the District of Columbia have complete juris- 


diction and control over. District of Columbia penal institutions. In 


Sanders v. Allen, 69 App. D. C. 307, 309, 100 F..2d 717 (1938), this 


2 The holding of this case was, in effect, reversed by the de- 
cisions of the United States Supreme Court in Ahrens v. Clark, 335 U.S. 
188, 92°L. Ed. 1898 (1948), and by this Court in McAfee v. Clemmer, 
84 U. 8S. App. D. C. 57, 171 F. 2d 131 (1948), cert. den. 337 U. S. 
932, 93 L. Ed. 1739 (1949). However, these decisions do not appear 
in any way to nullify the language in the Sanders opinion on the question 
of the jurisdiction and control of District of Columbia penal institutions. 


Court declared: 


"Ever since the workhouse was established, 
* * * it has been, as it was intended to be, a part 
of the local jail system and has at all times been 
as completely under the control of the Com- 
missioners of the District as the local jail. . The 
statute (Tit. 6, D. C. Code 1929, § 403) vests | 
in the Commissioners jurisdiction and control — 
of all prisoners delivered to the workhouse* * +3 
[Emphasis supplied. ] 


Although: under Reorganization Order No. 34, the language utilized is 


“direction and control of a Commissioner," it must reasonably be con- 
strued as importing the same intent as that shown in the Sanders case 
by the words, “jurisdiction and control." 

Appellants cannot find comfort or support on this question from 
the many habeas corpus cases in which the warden or jailer of the in- 
stitution is named as the only party, because the statute governing such 
actions [28 U.S.C.A. § 2242 (1960)] provides: 

"It [the application for habeas corpus] shall 
allege the facts concerning the applicant's commit- 
ment or detention, the name of the person. who has 


custody over him and by virtue of what claim or » 
authority, if known." [Emphasis supplied. ] 


3 The Workhouse, the Washington Asylum and Jail, and the Lorton 
Reformatory are all under the general supervision of the Director, De- 
partment of Corrections for the District of Columbia, and under the 
"direction and control of a Commissioner." Reorganization Order No. 


34, supra. 


Of course, the reason that the warden or jailer is named in such actions 


is that he is the only party t * * * who has the physical custody of the 
person of the petitioner and who is capable of producing him in court." 
Jones v. Biddle, 131 F. 2d 853, 954 (8th Cir., 1943), cert. den. 318 


U. S. 784, 87 L. Ed. 1152 (1943). 

i cannot be said that the granting of the motion to dismiss the 
appellants" complaint was. prejudicial, because Judge Tamm, in his 
opinion specifically stated: "These dismissals will be without prejudice 
to, the rights of the plaintiffs [appellants] to re-apply to the court in the 
event they feel this action is subsequently necessary." Instead of so 
doing, appellants filed this appeal. 

Because of appellants* failure to join the members of the Board 
of Commissioners as parties to this action, the court below properly 
granted the motion to dismiss their complaints. 
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The courts have consistently refused to superintend 


the administrative conduct of a penitentiary 
or its discipline. 


Even had the instant case not been dismissed below on the ground, 

‘inter alia, that the appellants failed to join indispensable parties, it would 
have been subject to dismissal on the ground that it failed to state a claim 
upon which relief could be granted. Rule 12 (b), Federal Rules of Civil 
Procedure. It has been repeatedly held by the federal courts that their 
only function in cases involving prison administration is to deliver from 
imprisonment those who are illegally confined, and not to superintend the 
treatment and discipline of prisoners. Stroud v. Swope, 187 F. 2d 850 
(9th Cir., 1959), cert. den., 342 U. S, 829, 96 L. Ed. 627 (1951); 
Sturm v. McGrath, 177 F.2d 472 (10th Cir., 1949); Dayton v. Hunter, 
176 F.2d 108 (10th Cir., 1949), cert. den. 338 U. S. 888, 94 L. Ed. 545 
(1949); Rothstein v. Hiatt, 70 F. Supp. 867(M. D. Pa., 1947), aff'd. 
160 F. 2d 890 (1947). 


In Sturm v. McGrath, supra, a prisoner filed an action for writ of 


mandamus or for a mandatory writ of injunction in which he alleged that the 
prison authorities illegally forfeited 120 days of his good-time allowance. 


In denying relief to the prisoner, the Court, at page 473, stated: 


'%* * * the cause of action pleaded in the petition 
of complainant concerned itself solely and exclusively 
with the treatment of prisoners in the penitentiary at 
Leavenworth, and particularly the treatment of 
complainant. But the control of federal penitentiaries 
is entrusted to the Attorney General of the United 
States and the Bureau of Prisons. And a court does 
not have power in an action of this kind to superintend 
through mandamus or injunctive processes the ad- 
ministrative conduct of a penitentiary or its discipline." 


In Rothstein v. Hiatt, supra, a mandamus action was filed against 
the warden of Lewisburg Penitentiary to require him to return certain 
"legal notes” taken from the prisoner and to restrain the warden from 
interfering with the prisoner "in his legal work concerning his case." 
In finding for the warden, the court, at page 868, declared: 

"The search by the custodial force to which 
petitioner refers is evidently the routine search 
of prisoners’ lockers for the removal therefrom 
of such articles as are kept therein by prisoners 
in violation of the prison regulations. This in- 
volves administrative discretion of the warden of 
the penitentiary and is not, as an independent or 
abstract question, within the jurisdiction of this 
Court; * * *." 
In Prince v. Klune, 80 U. S. App. D. C. 31, 148 F.2d 18 (1945), 


a prisoner petitioned for a writ of mandamus against the resident physician 


of the District of Columbia reformatory, asking the Court to compel the 


prison physician to give him certain described surgical treatment. This 


Court, in determining that the act of the resident physician in denying 


surgical treatment to the prisoner was purely a discretionary act, and 
solely within the province of the prison officials to decide upon, at page 32, 
said: 
‘Mandamus lies to compel the performance of a 
plain legal duty, not to control the way in which ad- 
ministrative discretion is exercised." 

In Platek v. Aderhold, 73 F.2d 173 (5th Cir., 1934), a prisoner 
filed a habeas corpus action and a proceeding for mandamus and injunction 
against the warden of the Atlanta Federal Penitentiary. The prisoner 
sought to prevent the warden from annulling his good-time deductions 
on his sentence and to require the warden to forward his personal effects 
to his wife. In denying relief to theprisoner, the Court, at page 175, 
stated: 

"The court has no power to interfere with the 
conduct of the prison or its discipline, but only on 
habeas corpus to deliver from the prison those who 
are illegally detained there. * * * The equitable 
remedy of injunction is not available touching good- 
time deductions, for equity does not meddle with 


matters of criminal law unless property rights are 
to be protected." 


A. Mailing privileges. 


The courts have uniformly deferred to prison officials in the 


matter of, among other things, supervision of prisoner-mailing privileges. 


In Dayton v. Hunter, 176 F.2d 108 (10th Cir., 1949), cert. den., 
338 U. S. 888, 94 L:. Ed. 545 (1949), an action for injunctive relief was 
filed against the warden of Leavenworth Penitentiary to enjoin him from 
preventing the prisoner from communicating by mail with a certain young 
lady. The court, in denying relief to the prisoner, asserted at page 109: 
"A court of equity does not have power in a case 


of this kind to superintend through injunctive processes 
the conduct of a federal penitentiary or its discipline." 


In Reilly v. Hiatt, 63 F. Supp. 477 (M. D. Pa., 1945), the court 


"The withholding of mail is purely a matter of 
prison regulation within the administrative discretion 
of the warden of the penitentiary and not within the 
jurisdiction of this Court." 
This Court, in Dayton v. McGranery, 92 U. S. App. D. C. 24, 25, 
201 F.2d 711 (1953) declared: 
"The Attorney General and other officers in the 
line of authority over penal institutions do not have 
the power arbitrarily to deny a prisoner communica- 
tion with the outside world, but they do have wide 
powers of control over such communication." 
In Green v. United States, 283 F.2d 687 (3rd Cir., 1960), a 
slightly different approach was taken to the problem arising out of an 
assertion of loss of mailing privileges by a prisoner in a federal penal 


institution. There, a prisoner brought a mandamus action to compel the 
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Bureau of Prisons and the warden of the prison involved to show cause 


why he should not be accorded the privilege of placing a minister of 
his faith "on his regular mailing list for further instructions and future 
guidance."' The Court, in denying relief to the prisoner, held, inter alia, 
that he had not exhausted his administrative remedies by making use of 
the so-called "Prisoner's Mail Box," which is a means established by 
the United States Bureau of Prisons to enable all prisoners to file with 
the Bureau in Washington, D. C., their complaints, uncensored, about 
local prison authorities. This, the Court asserted, is what the prisoner 
should have done before seeking relief by way of mandamus from the 
courts, : 
B. ‘Cruel and unusual punishment." 

Appellants, in their original petitions filed in the trial court on or 

about May 31,1960, stated that they were disciplined by being placed in 


a disciplinary control cell.4 This appears to be the most serious of 


4 appellants, in their original petitions filed below, alleged that 
they were "disciplined" because of their religious convictions. How- 
ever, other than this mere assertion, there was nothing in the record 
below to substantiate this allegation as being based on fact. The trial 
court did not reach the question on its merits. Assertions of restric- 
tions on appellants’ rights to practice their religion are made for the first 
time in appellants’ brief. 
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their allegations of so-called "cruel and unusual punishment." 5 


Because it is self-evident, it need not be argued that prison offi- 
cials must have some means of enforcing prison rules and regulations. 
The rules which govern the administration of federal prisons prohibit all 
forms of corporal punishment. See "The Federal Department of Cor- 
rections Basic Manual of Policies and Procedures," Chapter 6, p. 63. 
Without corporal punishment even in the slightest degree, the only 
optional methods of enforcement are the granting, or the withdrawal, of 


5 Appellants make other assertions of "special treatment" in their 
brief, sat these matters were not a part of the record below (Appellants' 
brief, pp. 5-8). 

This Court has already recognized that the more likely a prisoner 
is to get a hearing before the courts, the more likely he is to exaggerate 
about the “revolting barbarities" of prison life. In Johnson v. Matthews 
86 U. S. App. D. C. 376, 382, 182 F. 2d 677 (1950), cert. cert. den. 340 U. S. 
828, 95 L. Ed. 608 (1950), this Court said: : 

"That prisoners and fugitives from justice frequently 

allege beatings and starvation by police or-prison officers 

is demonstrated by reference to almost innumerable cases... 

Pennsylvania, in the Third Circuit, does not appear to have 

been immune from these allegations. In Commonwealth v. 

Brown {citation omitted], a 1933 case, a mulatto boy prisoner 

claimed that he was denied bread and water for about forty 

hours and beaten with a blackjack -- some 15 or 20 blows 

-- by the Philadelphia police. The trial court ridiculed his 

eviderce as to the brutality, the Superior Court reversing 

tae conviction for that reason. If fugitives from the District 

of Columbia were. to testify in distant states as they some- 

times testify in the District.Court here, and if they were not. 

contradicted, they would picture frequent and deliberate | 

beating of prisoners here. Given rein and no prospect of 

contradiction, and spurred by hope of refuge, fugitives from 

this jurisdiction would probably describe ‘revolting barbarites' 

in the Nation's Capital just as was done in respect to Georgia 

in Johnson v. Dye, supra." 


‘'. Isolation and solitary confinement are perhaps the most well-known 
and effective types of enforcement,® and these dre not violative of the 
constitutional prohibition against "cruel and-unusual punishment. A 
McElvaine v. Brush, 142 U. S. 155, 35 L. Ed. 971 (1891). 


In United States v. Shaughnessy, 112 F. Supp. 143, 145, (S. D. N. Y., 


1953), the appellant, an alien, was confined pending deportation. He com- 
plained that he was unlawfully segregated from others on Ellis Island, 
kept in close confinement, required to eat in a screened-off portion of an 
uncomfortable storage room, and was not afforded the same recreational 
facilities as other detainees. The court concluded that the appellant, on 
these facts, had '* * * not made out a case of abuse so serious as to re- 
quire * * * interference [by the courts]." : 

C. Racial segregation. 

Appellants eaniptait that the prison facilities at Lorton are racially 
segregated in certain instances. The courts have held, however, that 
even in this area, there is no cause for intervention by the federal courts. 
United States v. Radio Station WENR, 209 F.2d 105 (7th Cir., 1953); 
Nichols v. McGee, 169 F. Supp. 721 (N. D. Calif. , 1959), dismissed, 

861 U. S. 6, 4.L. Ed. 2d 52 (1959). Although both of the above-cited cases 


6 Solitary confinement is specifically prohibited in only one state 
in the Union. Manual of Correctional Standards, page 133 (1959) (Issued 


by The American Correctional Association, 195 East 15th Street, New York 


$8, New York). 


involve complaints by prisoners in State prisons, because their complaints 
allege abrogation of constitutional rights, they are relevant here. 


In United States v. Radio Station WENR, supra, a prisoner in the 


Illinois State Penitentiary filed a petition for leave to proceed in forma 
pauperis and for a writ of mandamus asserting, inter alia, that prison 
officials were racially discriminating against Negroes in not permitting 
them to participate in a prison-produced radio broadcast. He asked the 
Courtto enjoin the warden from continuing the radio broadcasting activity 
because of the alleged violation of the Fourteenth Amendment. The Court 
held that the prisoner's cause of action was "clearly without merit," 
and said, page 107: 
‘A prisoner may not approve of prison rules and 

regulations, but under all ordinary circumstances that 

is no‘basis for coming into a federal court seeking 

relief even though he may claim that the restrictions 

placed upon his activities are in violation of his con- 

stitutional rights.“ 

In Nichols v. McGee, supra, at page 723, the prisoner. claimed to 
be subjected ** * * to systematic segregation, discrimination, and 
degredation solely on account of his race." The court there said: 

“Specifically, it is alleged that plaintiff is re- 
quired to join an exclusively Negro line formation 
when proceeding to his assigned cellblock for daily 


lockup; that he is there lodged in an exclusively 
Negro cell within said cellblock; that he is 


required to join an exclusively Negro line formation 
for tally purposes; that he is required to join an 
exclusively Negro line when proceeding into the . 
prison dining halls; and that he is required to eat 
in a walled-off and exclusively Negro compartment 
in said dining halls. In addition to its being 
segregated, plaintiff alleges that the Negro dining 
area would be dangerous in the event of fire or dis- 
order, as it is located furthest from the available 
exits." 


The appellant relied upon Brown v. Board of Education, 347 U. 8S. 488, 


98 L. Ed. 873 (1954). In denying relief, the Court, at pages 724-725, 


said: 


"By no parity of reasoning can the rationale of 
Brown v. Board of Education, supra, be extended 
to State penal institutions where the inmates, and 
their control, e difficulties not found in educa- 
tional systems. Federal courts have long been 
loath to interfere in the administration of State _ 
prisons * * *, The acts complained of in the 
instant complaint do not show sufficiently grave 
and substantial interference with any right of 
plaintiff, which reaches such constitutional magni- 
tude as would justify the intervention of this Court * * *," 
[Emphasis supplied. ] 


im 
A.prisoner is not entitled as a matter of right to 
appear in court to argue a petition for a writ 
of mandamus. 
Appellants argue that they were denied due process in not being 


permitted to appear in the District Court at the time the Motion to Dismiss 


was argued (Appellants' brief, pages 11-14). In DeCloux v. Johnston, 


70 F. Supp. 718, 720-721, (N. D. Calif., 1947), the court specifically 
stated that: "It is elementary that a prisoner applying for a writ [of 
mandamus] is not entitled to appear in the District Court in person for 
the purpose of prosecuting his application." 

In Price v. Johnston, 334 U. S. 266, 285-286, 92 L. Ed. 1369 
(1948), the United States Supreme Court said: 


"Lawful incarceration brings about the necessary 
withdrawal or limitation of many privileges and rights, 
a retraction justified by the considerations underlying 
our penal system. Among those so limited is the 
otherwise unqualified right given by § 272 of the 
Judicial ' Code, 28 USCA %394, to parties in all the 
courts of the United States to 'plead and manage 
their own causes personally.' To the extent that this 
section permits parties to conduct their own oral 
arguments before appellate courts, it must be modified 
in its application to prisoners. Oral argument on 
appeal is not an essential ingredient of due process 
and it may be circumscribed as to prisoners where 
reasonable necessity so dictates." 


CONCLUSION 
From the foregoing, it clearly appears that the trial court did not 
err in dismissing the action for a writ of mandamus on the ground that 
indispensable parties were not joined. But assuming, arguendo, that 
the court did err in dismissing the action for this reason, its action should 
be sustained on the ground that the relief requested was solely within the 
administrative province of the prison officials to grant. "Ordinarily a 


correct decision of a trial court should be affirmed, even though based 


on an incorrect ground.” Marranzano v. Riggs National Bank of Washing- 


ton, D. C., 87 U. S. App. D. C..195, 197, 184 F. 2d 349 (1950). 


Therefore, it is submitted that the action of the trial court should 


be affirmed. 
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